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Thesis Title Meaning of “Accident” Under The Air Navigation Act B.E. 2497

Author Kamolpornpan Tienraosaen

Degree Master of Law

Advisor Assoc. Prof. Dr. Chalor Wongwattanapikul
ABSTRACT

The objective of this thesis is to study the correctness of the definition of the term
“accident” as specified in the Air Navigation Act B.E. 2497 (A.D. 1954), by studying the
definition of the above mentioned term and condition of reporting accident for the purpose of
conducting investigation according to the Chicago Convention 1944 and Annex 13 on the
investigation of aircraft accident and aircraft incident, with a view to improving the Air

Navigation Act B.E. 2497.

My study found that Article 26 of the Chicago Convention 1944 does not provide
definition of the term “accident”. It does only the conditions of accident which cause death or
severe injury or serious technical malfunction or serious malfunction of navigation facility. These
conditions are limited in its character which requires the conduct of investigation according to the
practice recommended by the International Civil Aviation Organization. Hence, the term
“accident” shall be literally interpreted. At the same time, Article 61 of the Air Navigation Act
B.E. 2497 mentions the term “accident” without providing any definition thereof. It then carries
normal meaning as that of the Chicago Convention 1944. The reason that conditions for
investigation have not been provided is because it is the sovereignty of Thailand to conduct
investigation on any accident or incident taken place in its territory. However, the interpretation
of the Thai authorities concerned seemed stick to the term in Article 26 of the Chicago

Convention 1944 which cause confusion in law enforcement.

(6)



Therefore, this thesis chose to study and analyze the definition of the term “accident” in

order to create better understanding and bring about a proper law enforcement.

Keywords: Accident/Meaning/Air Navigation
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} Gesell, L. E., & Dempsey, P. S., Aviation and the law, 4th ed., (Arizona: Coast Air, 2005), 875.

! Chicago Convention 1944, Article 26 “In the event of an accident to an aircraft of a contracting State
occurring in the territory of another contracting State, and involving death or serious injury, or indicating serious technical
defect in the aircraft or air navigation facilities, the State in which the accident occurs will institute an inquiry into the
circumstances of the accident, in accordance, so far as its laws permit, with the procedure which may be recommended by
the International Civil Aviation Organization, The State in which the aircraft is registered shall be given the opportunity to
appoint observers to be present at the inquiry and the State holding the inquiry shall communicate the report and findings in

the matter to that State”.
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“" Vienna Convention on the Law of Treaties 1969, Article 31 General rule of interpretation, “1. A
treaty shall be interpreted in good faith in accordance with the ordinary meaning to be given to the terms of the treaty in
their context and in the light of its object and purpose.

2. The context for the purpose of the interpretation of a treaty shall comprise, in addition to the text,
including its preamble and annexes:
(a) any agreement relating to the treaty which was made between all the parties in connection
with the conclusion of the treaty;
(b) any instrument which was made by one or more parties in connection with the conclusion of
the treaty and accepted by the other parties as an instrument related to the treaty.
3. There shall be taken into account, together with the context:
(a) any subsequent agreement between the parties regarding the interpretation of the treaty or the
application of its provisions;
(b) any subsequent practice in the application of the treaty which establishes the agreement of the
parties regarding its interpretation;
(c) any relevant rules of international law applicable in the relations between the parties.

4. A special meaning shall be given to a term if it is established that the parties so intended.”
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*® Aust, A., Modern treaty and practice, (United Kingdom: Cambridge University, 2000). 187., Liag
JUNA EBGUNT, NYHVIETEHINY 52N 1aY 2, finaii o, (DFUNNI: IYYIY, 2556), 148-149.
* Vienna Convention of the Law Treaties 1969, Article 26 Pacta sunt servanda
“Every treaty in force is binding upon the parties to it and must be performed by them in good

faith.”.
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% Sinclair, I. M., The Vienna convention on the law of treaties, 2nd ed., (United Kingdom: Manchester
University Press, 1984), 126-127; L8 Aust, A., Modern Treaty and practice, 196.
*' Vienna Convention on the Law of Treaties 1969, Article 32 Supplementary means of interpretation
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serious technical defect in the aircraft or air navigation facilities, the State in which the accident
occurs will institute an inquiry into the circumstances of the accident, in accordance, so far as its
laws permit, with the procedure which may be recommended by the International Civil Aviation
Organization, The State in which the aircraft is registered shall be given the opportunity to
appoint observers to be present at the inquiry and the State holding the inquiry shall communicate

the report and findings in the matter to that State”
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without a deliberate plan or cause
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(a) An unintended and unforeseen injurious occurrence; something that does not occur
in the usual course of events or that could not be reasonably anticipated.

(b) An unforeseen and injurious occurrence not attributable to mistake, negligence,
neglect, or misconduct
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“Incident”. A occurrence, other than an accident, associated with the operation of an

aircraft which affects or could affect the safety of operation.
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“Serious incident”. An incident involving circumstances indicating that there was a high
probability of an accident and associated with the operation of an aircraft which, in the case of a
manned aircraft, takes place between the time any person boards the aircraft with the intention of

flight until such time as all such persons have disembarked, or in the case of an unmanned aircraft,
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takes place between the time the aircraft is ready to move with the purpose of flight until such time
as it comes to rest at the end of the flight and the primary propulsion system is shut down.
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7 §830.2 Definitions. “As use in this part the following words or phrases are defined as follows:

“Aircraft accident” means an occurrence associated with the operation of an aircraft which takes
place between the time any person boards the aircraft with the intention of flight and all such persons have disembarked,
and in which any person suffers death or serious injury, or in which the aircraft receives substantial damage. For purpose
of this part, the definition of “aircraft accident” includes unmanned aircraft accident,” as defined herein.

“Fatal injury” means any injury which results in death within 30 days of the accident.

“Incident” means an occurrence other than as accident, which affects or could affect the safety of
operation.

“Serious injury” means any injury which: (1) requires hospitalization for more than 48 hours,
commencing within 7 days from the date of the injury was received; (2) results in a fracture of any bone (except simple
fractures of fingers, toes, or nose); (3) causes severe hemorrhages, nerve, muscle, or tendon damage; or (4) involves any
internal organ; or (5) involves second-or third degree burn, or any burns affecting more than 5 percent of the body
surface.”

79 .. . . .
§830.2 Definition: Accident, for purposes of this part includes “incident.”
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¥ Transport safety Investigation Act 2003, Section 3 Difinition... accident means an investigable
matter involving a transport vehicle where:
(a) a person dies or suffers serious injury as a result of an occurrence associated with the operation
of the vehicle; or
(b) the vehicle is destroyed or seriously damaged as a result of an occurrence associated with the
operation of the vehicle; or
(c) any property is destroyed or seriously damaged as a result of an occurrence associated with the

operation of the vehicle.
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* Transport safety investigation Regulation 2003, Part 1 Preliminary, 1.3 Definition... serious injury
means an injury that requires, or would usually require, admission to hospital within 7 days after the day when the injury
is suffered.

¥ Ibid., serious damage, in relation to a transport vehicle, means:

(a) damage that:
(i) significantly affects the structural integrity, performance or operational characteristics of the
transport vehicle; and
(ii) requires major repair or replacement of the affected component or components of the
transport vehicle; or

(b) destruction of the transport vehicle.
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. Air Navigation Act 1966, Part IIA Accident and Incidents Investigation, Division 1 General,
Interpretation of this Part, Section 13 ... “accident” means an accident associated with the operation of any aircraft
involving circumstances prescribed by regulations made for the purposes of this Part;.

” Ibid., Section 13 ... “incident” means an occurrence, other than an accident, associated with the

operation of an aircraft which affects or could affect the safety of such operation;
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? Ibid., Section 13 ... “serious incident” means an incident involving circumstances prescribed by
regulations made for the purposes of this Part;
* Air Navigation (Investigation of Accident and Incident) Order 2003, Part 1 Preliminary, Section 2
Definition and Application... “accident” means an occurrence associated with the operation of an aircraft (which in the
case of a manned aircraft, takes place between the time any person boards the aircraft with the intention of flight until
such time as all persons have disembarked, or which in the case of an unmanned aircraft, takes place between the time
the aircraft is ready to move with the purpose of flight until such time it comes to rest at the end of the flight and the
primary propulsion system is shut down) in which
(a) aperson is fatally or seriously injured as a result of
(i) being in the aircraft;
(ii) direct contact with any part of the aircraft, including parts which have become detached
from the aircraft; or
(iii) direct exposure to jet blast,
except where the injuries arise from natural causes, are self-inflicted or inflicted by any other person,
or where the person injured is a stowaway hiding outside the areas normally available to passengers and crew;
(b) the aircraft sustains damage or structural failure which
(i) adversely affects the structural strength, performance or flight characteristics of the aircraft; and
(ii) would normally require major repair or replacement of the affected component,
and guidance for the determination of which is set out in the First Schedule; but excludes
(A) engine failure or damage, when the damage is limited to a single engine (including its
cowlings or accessories) or to propellers, wings tips, antennas, probes, vanes, tyres, brakes, wheels, fairings, panels,
landing gear doors, windscreens or the aircraft skin (such as small dents or puncture holes);
(B) minor damage to main rotor blades, tail rotor blades or landing gear; and
(C) minor damage resulting from hail or bird strike (including holes in the radome); or

(c) the aircraft is missing or completely inaccessible;
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Air Navigation (Investigation of Accident and Incident) Order 2003, Part 1 Preliminary, Section 2
Definition and Application... “incident” means an occurrence, other than an accident, associated with the operation of

an aircraft which affects or could affect the safety of such operation;
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* Air Navigation (Investigation of Accident and Incident) Order 2003, Part 1 Preliminary, Section 2
Definition and Application... “serious incident” means an incident involving circumstances indicating that there was a
high probability of an accident and associated with the operation of an aircraft which
(a) in the case of a manned aircraft, takes place between the time any person boards the aircraft with
the intention of flight until such time as all such persons have disembarked; or
(b) in the case of an unmanned aircraft, takes place between the time the aircraft is ready to move
with the purpose of flight until such time it comes to rest at the end of the flight and the primary propulsion system is

shut down,
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7 Ibid., “serious injury”, in relation to a person, means an injury which

(a) requires hospitalisation for a period of more than 48 hours, such period commencing within 7
days from the date of the injury;

(b) results in a fracture of any bone other than a simple fracture of any finger or toe or the nose;

(c) involves lacerations which cause severe haemorrhage or nerve, muscle or tendon damage;

(d) involves injury to any internal organ;

(e) involves second or third degree burns or any burns affecting more than 5% of the surface of the
body; or

(f) involves verified exposure to infectious substances or injurious radiation;
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