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The objective of this research is to study the problems arising from applying foreign laws in
Thai courts. The issues of foreign laws application consist of 3 main parts: foreign laws pleading in
Thai courts, the proof of foreign laws and the interpretation of foreign laws in Thai courts.

According to the study of the arising problems mentioned above, the results of the study are
as follows;

1) Regarding the issue of foreign law pleading in Thai courts, due to the absence of a
specific law, it can be identified as three issues. Firstly, the person who has the right to plead
foreign laws in Thai court has to be the party of the lawsuit, including a person who files the
lawsuit (or a Plaintiff), a person who is sued (or a Defendant), a person who has the right to legally
represent for the others such as the attorney of plaintiff, the attorney of defendant, the juristic
person’s representative, the legal representative, the comptroller in a bankruptcy case, a lawyer, a
complainant, an opposer, an interpleader, except for the volunteer interpleading to be co-party of
the case, in aspect of section 57(2) of the Code of Civil Procedure, co-party. For the person who
requests to enter into the lawsuit after the court has delivered its judgment, the is not allowed to
plead any foreign law. Secondly, the period of pleading foreign laws must be a period which the
party could cite some facts that result in the matter of issue. Thirdly, any method of pleading for a
foreign law should be written in the plaint, deposition and counterclaim, except in petty case,
foreign law could be verbally referred.

2) According to the problems concerning the proof of foreign law in Thai courts, the
evidence which should be brought to prove the foreign laws is a statutory law and the expert
witness. The qualifications of the expert witness should resemble to English or Australian Law,
namely a person who has specialized knowledge based on education or experience background.
The person having a burden of proof is the party of the lawsuit who makes a claim to the court.
Thai courts do not have the authority to request any additional evidence for the investigation,
according to Section 86 of the Code of Thai Civil Procedure Code. The criteria to prove witness
and evidence should be considered under the evidence law and the level of proof should be reached
by clear and convincing evidence.

3) According to the interpretation of foreign laws in Thai courts, since the interpretation of
Thai court is similar to that in English law, if the law which would be interpreted is in the civil law
system, Thai courts should adjust the principle and method accordingly to the system of law. There
are two concerning issues. Firstly, the court has to interpret the law by considering both wording
and the spirit of law simultaneously and secondly the method to find the spirit of law should be
widely used. Approaching the spirit of law should initiate by analyzing the whole provision and
considering the history of that law, which could be found in the draft of the bill that was submitted
to the council, the principles and reasons under the law, parliamentary commission minutes,
parliament minutes or report on the preparation to draft a bill.
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* Richard Fentiman, Foreign Law in English Courts: Pleading, Proff and Choice of Law 203
(1998), pp 204-205.

' See Richard Fentiman. “Foreign Law in English Courts: Pleading, Proof and Choice of

Law”, Great Britain: Oxford University Press. 1998, p. 180.
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European Legal Forum, Issue 1-2008, p.1-13.

¥ See Michael Tibury, Conflict of Laws in Australia, Melbourne: Oxford University Press,
2002, p.319.; J McComish, Pleading and Proving foreign law in Australia, (2007) 31 Melbourne
University Law Review Vol.31, p. 400.

% Michael Tibury, Conflict of Laws in Australia, Melbourne: Oxford University Press. 2002,
p-315.
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**n Parkasho v Singh [1968] p, 233, 250.

* (NSW) Evidence Act 1995, Section 176.

Questions of foreign law to be decided by judge

“If, in a proceeding in which there is a Jury, it is necessary to ascertain the law of another
country which is applicable to the facts of the case, any question as to the effect of the evidence
adduced with respect to that law is to be decided by the judge alone.”

“Re Marseilles Extension Railway and Land Co [1885] 30 Ch D 598, 602 (Pearson Lj),
Lazard Bros & Co v Midland Bank 1.td [1933] AC 289, 290.

! Carl Zeiss Stiftung v Rayner & Keeler Ltd (No 2) [1967] AC 853, 923, (Lord Reid).

2 Parkasho v Sngh; King v Brandywine Reinsurance Co (UK) Ltd (formerly Cigna RE Co
(UK) Ltd) [2005] EWCA Civ 235,

* Lloyd v Gilbert (1865) LR 1 QB 115.

* Baron de Bode’s Case (1845) 8 QB 208, 246-247; Nelson v Bridport (1845) 8 Beav. 527,
536.

% (NSW) Evidence Act 1995, Section 174.

Evidence of foreign law

“(1) Evidence of a statute, proclamation. treaty or act of state of a foreign country may be
adduced in a proceeding by producing:

(a) a book or pamphlet, containing the statute, proclamation, treaty or act of state,
that purports to have been printed by the government or official printer of the country or by the
authority of the government or administration of the country, or

(b) a book or other publication, containing the statute, proclamation. treaty or act of
state, that appears to the court to be a reliable source of'information, or

(c) a book or pamphlet that is or would be used in the courts of the country to inform
the courts about, or prove, the statute, proclamation, treaty or act of state, or

(d) a copy of the statute, proclamation. treaty or act of state that is proved to be an
examined copy.
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(2) A reference in this section to a statute of a foreign country includes a reference to a
regulation or by-law of the country.”

28 (NSW) Evidence Act 1995, Section 174.

Evidence of law reports of foreign countries

(1) Evidence of the unwritten or common law of a foreign country may be adduced by
producing a book containing reports of judgments of courts of the country if the book is or would be
used in the courts of the country to inform the courts about the unwritten or common law of the
country.

(2) Evidence of the interpretation of a statute of a foreign country may be adduced by
producing a book containing reports of judgments of courts of the country if the book is or would be
used in the courts of the country to inform the courts about the interpretation of the statute,

7 (NSW) Evidence Act 1995, Section 174

Exception: opinions based on specialised knowledge

“(1) I a person has specialised knowledge based on the person’s training, study or experience,
the opinion rule does not apply to evidence of an opinion of that person that is wholly or substantially
based on that knowledge.

(2) To avoid doubt, and without limiting subsection (1):

(a) a reference in that subsection to specialised knowledge includes a reference to
specialised knowledge of child development and child behaviour (including specialised knowledge of
the impact of sexual abuse on children and their development and behaviour during and following the
abuse), and

(b) a reference in that subsection to an opinion of a person includes, if the person has
specialised knowledge of the kind referred to in paragraph (a), a reference to an opinion relating to
either or both of the following:

(i) the development and behaviour of children generally,
(ii) the development and behaviour of children who have been victims of

sexual offences, or offences similar to sexual offences.”

* af Clyne V. Federal Commissioner of Taxation
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