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Abstract

This research aims to examine Thai legal guidelines which can be opted in order to
put forward Chiang Rai’s local wisdoms, known as OTOP (One Tambon One
Product), as an alternative to collaterals, recognised and accepted by financial
institutions. Noted that nowadays, banks cannot issue loans that meet credit limits as
requested by entrepreneurs, who wish to obtain the loans for the purposes of
maintaining business operations and expansions, due to the fact that these particular
loan applicants still lack reliable business collaterals. The proposed examination is
based on qualitative research methodology, with the use of 2 distinguished research
methods. On this regard, a desk research is performed in order to examine legal status
of local wisdoms and other relevant legal provisions concerning collaterals principles.
Meanwhile, a field study is conducted to collect local wisdoms persisted amongst the
province of Chiang Rai, interviewing concerning banks vis-a-vis possible problems,
challenges, and the feasibility of having local wisdoms recognised as valid collaterals
for bank loans. Accordingly, the research findings indicate that a lack in legal clarity
and certainty upon producing as well as enforcing insured collaterals are the
underlying reasons that render banks from allowing and accepting local wisdoms as
valid collaterals. Essentially, there are 3 possible scenarios that could help turn local
wisdoms into lawful collaterals, in other words, first and foremost, under the reliance
upon pre or post conditional contracts or agreements, which can be enforced under
Section 183(b). Also, subjecting to the Civil and Commercial Code of Section 703
sub-paragraph 2, alterations or amendments can be made in order to facilitate the
recognition and acceptance of local wisdoms as valid collaterals. Last but not least, as
pursuant to a drafted bill on commercial collaterals B.E. ... Section 8§ (5), the proposed
notion can be achieved through the issuing of Ministry Regulations, in which it has
stipulated that local wisdoms can be used for the purpose of lawfully representing
collaterals for bank loans accordingly.

Keywords: Traditional Knowledge, Collateral, Law
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' Intellectual property (IP) refers to creations of the mind: inventions, literary and artistic
works, and symbols, names, images, and designs used in commerce. World Intellectual Property
Organization, What is Intellectual Property? [Online], (n.d.). Available from
http://www.wipo.int/about-ip/en/

*IP is divided into two categories: Industrial property, which includes inventions (patents),
trademarks, industrial designs, and geographic indications of source; and Copyright, which includes
literary and artistic works such as novels, poems and plays, films, musical works, artistic works such as
drawings, paintings, photographs and sculptures, and architectural designs. Rights related to copyright
include those of performing artists in their performances, producers of phonograms in their recordings,
and those of broadcasters in their radio and television programs. World Intellectual Property
Organization, What is Intellectual Property? [Online], (n.d.). Available from
http://www.wipo.int/about-ip/en/
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* The innovations and creative expressions of indigenous and [ocal communities are also [P,
yet because they are “traditional” they may not be fully protected by existing IP systems. World
Intellectual Property Organization, What is Intellectual Property? [Online], (n.d.). Available from
http://www.wipo.int/about-ip/en/

4 Nuno Pires de Carvalho, FROM THE SHAMAN'S HUT TO THE PATENT OFFICE: IN
SEARCH OF EFFECTIVE PROTECTION FOR TRADITIONAL KNOWLEDGE [Online], (n.d.).
Availablefrom http://www.law.wustl.edu/centeris/Papers/Biodiversity/PDF WrdDoc/Fromshaman?2.doc

World Intellectual  Property Organization, TRADITIONAL KNOWLEDGE —
OPERATIONAL TERMS AND DEFINITIONS WIPO/GRTKF/IC/3/9 [Online], (n.d.). Available
from http:// www.wipo.int/edocs/mdocs/tk/en/wipo_grtkf ic.../wipo_grtkf ic 3 9.pdf. Cited in Dr.
Tshimanga Kongolo, Unsettled International Intellectual Propertv Issues, {The Netherlands: Kluwer
Law International, 2008), p. 34.
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For the purpose of these principles only, the term “traditional
knowledge™ refers to the content or substance of knowledge resulting from
intellectual activity in a traditional context, and includes the know how, skills,
innovations, practices and learning that form part of traditional knowledge systems,
and knowledge embodying traditional lifestyles of indigenous and local communities,
or contained in codified knowledge systems passed between generations. It is not
limited to any specific technical field, and may include agricultural, environmental
and medicinal knowledge, and knowledge associated with genetic resources.®
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® World Intellectual Property Organization, REPRODUCTION OF DOCUMENT
WIPO/GRTKF/IC/9/5 “THE PROTECTION OF TRADITIONAL KNOWLEDGE: REVISED
OBJECTIVES AND PRINCIPLES” WIPO/GRTKF/IC/12/5(c) [Online], (n.d.). Available from http:/
www.wipo.int/meetings/en/doc_details.jsp?doc_id=89835. Cited in Christoph Antons, Traditional
Knowledge, Traditional Cultural Expressions and Intellectual Property Law in the Asia-Pacific Region,
(The Netherlands: Kluwer Law International, 2009), p. 2.
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*' World Intellectual Property Organization, REPRODUCTION OF DOCUMENT
WIPO/GRTKF/IC/9/5 “THE PROTECTION OF TRADITIONAL KNOWLEDGE: REVISED

OBJECTIVES AND PRINCIPLES” WIPQ/GRTKF/IC/12/5(c) [Online], (n.d.). Available from http://
www.wipo.int/meetings/en/doc_details,jsp?doc_id=89835.
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These principles concern protection of traditional knowledge against
misappropriation and misuse beyond its traditional context, and should not be
interpreted as limiting or seeking externally to define the diverse and holistic
conceptions of knowledge within the traditional context. These principles should be
interpreted and applied in the light of the dynamic and evolving nature of traditional
knowledge and the nature of traditional knowledge systems as frameworks of
ongoing innovation,*
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** World Intellectual Property Organization, REPRODUCTION OF DOCUMENT
WIPO/GRTKEF/IC/9/5 “THE PROTECTION OF TRADITIONAL KNOWLEDGE: REVISED
OBJECTIVES AND PRINCIPLES” WIPO/GRTKF/IC/12/5(c) [Online], (n.d.). Available from http://
www.wipo.int/meetings/en/doc_details.jsp?doc_id=89835.

% Dr. Tshimanga Kongolo, Unsettled International Intellectual Property Issues, (The
Netherlands: Kluwer Law International, 2008}, p. 39.
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ARTICLE 1

PROTECTION AGAINST MISAPPROPRIATION

Traditional knowledge shall be protected against misappropriation. ™
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“Objectives and Principles on the Protection of TK” R UNA 14 40 1(2) fadd

Any acquisition, appropriation or utilization of traditional knowledge by unfair
or illicit means constitutes an act of misappropriation. Misappropriation may also
include deriving commercial benefit from the acquisition, appropriation or utilization
of traditional knowledge when the person using that knowledge knows, or is negligent
in failing to know, that it was acquired or appropriated by unfair means; and other
commercial activities contrary to honest practices that gain inequitable benefit from
traditional knowledge.”
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* World Intellectual Property Organization, REPRODUCTION OF _DOCUMENT
WIPO/GRTKEF/IC/9/5 “THE PROTECTION OF TRADITIONAL KNOWLEDGE: REVISED
OBJECTIVES AND PRINCIPLES” WIPO/GRTKF/IC/12/5(c) [Online], (n.d.). Available from http:/
www.wipo.int/meetings/en/doc_details.jsp?doc_id=89835.

World Intellectual Property Organization, REPRODUCTION OF DOCUMENT
WIPO/GRTKF/IC/9/5 “THE PROTECTION OF TRADITIONAL KNOWLEDGE: REVISED
OBJECTIVES AND PRINCIPLES” WIPO/GRTKF/IC/12/5(c) [Online], (n.d.). Available from http://
www.wipo.int/meetings/en/doc_details.jsp?doc_id=89835.
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ARTICLE 2

LEGAL FORM OF PROTECTION

1. The protection of traditional knowledge against misappropriation may be
implemented through a range of legal measures, including: a special law on
traditional knowledge; laws on intellectual property, including laws governing unfair
competition and unjust enrichment; the law of contracts; the law of civil liability,
including torts and liability for compensation; criminal law; laws concerning the
interests of indigenous peoples; fisheries laws and environmental laws; regimes
governing access and benefit-sharing; or any other law or any combination of those
laws. This paragraph is subject to Article 11(1).

2. The form of protection need not be through exclusive property rights, although
such rights may be made available, as appropriate, for the individual and collective
holders of traditional knowledge, including through existing or adapted intellectual
property rights systems, in accordance with the needs and the choices of the holders
of the knowledge, national laws and policies, and international obligations.*®
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Netherlands: Kluwer Law International, 2008), p. 42.
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*' Traditional knowledge (TK), genetic resources (GRs) and traditional cultural expressions
(TCEs, or "expressions of folklore") are economic and cultural assets of indigenous and local
communities and their countries. WIPO's work addresses the role that intellectual property (IP)
principles and systems can play in protecting TK and TCEs from misappropriation, and in generating
and equitably sharing benefits from their commercialization and the role of IP in access to and benefit-
sharing in genetic resources. World Intellectual Property Organization, Traditional Knowledge. Genetic
Resources and Traditional Cultural Expressions/Folklore [Online], (n.d.). Available from
http://www.wipo.int/tk/en/
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* Dr. Tshimanga Kongolo, Unsettled International Intellectual Property Issues, (The
Netherlands: Kluwer Law International, 2008), p. 39.

* World Intellectual Property Organization, INTELLECTUAL PROPERTY AND
TRADITIONAL KNOWLEDGE Booklet No. 2 [Online], (n.d.). Available from http://
http://www.wipo.int/export/sites/www/freepublications/en/tk/920/wipo _pub_920.pdf.




69

A e o o = Qs 1 o o
nudduny melddaildueyIdiunisduairiss HIV/AIDS  deq 11 uazyirdayg

Y a &

oy 1f 10T luauisuars Prostratin - I¥Fudndasuie 1o nnanlddarinlyd

=

Yszmamaaimun Tae ludea 1991 @ear 14910 nie'lanlsidntios™ wonmilovinnisin

o

= 2 = a o 2 = g =)
pidgygniesdulumdss TeniluFandaddwmsidygroygali1¥ansuds pidaan
b

[t 7]

Nostuomihuiuvanyseiuld

muimsesdnisninddumadygilan (The WIPO Secretariat) @3z
= & Y - Y A a .
maradnmguantialumsduasesgidygyiiesiiufe “mguaniudsygia (Economic

¥ a v A A4 d EY a o uh:'ul 1t ' ' o
reason) THuNwUANANIAzyurUiosduAy lUAeAunTwdR 1Tz s1auduinauds

U o

o a @ [ ¥ ] o
aunsadueduning (ludeelizUsanmielifizdsiian vndaadunu uaznarendlu

@

4 o = A 2 a o Lo ¥ I
mIvsiloWauATEgRY MnrusuRutagurutestudesnsulasduninddandruiiugu

Y @ Y e W ¥ 2 a ¥ 4 N a o ol
lla$ﬂ1ﬂﬂ}f‘]ﬁﬂ'lﬂiﬂﬁﬂﬂtlﬂﬂ’lllﬂ ‘lﬂmammmz’gmm‘nﬂmummmmwum;ﬂuuuﬁumwa‘n

= o o

n 14 ' = a & A a o 1 L’ 1
lifigisevesauuazianinansndau (property rights) (HUDTUNIHUIMAIUULDY

s

. a o & g P a o
anwnsahauniwdmaniunulauunuuazgisdannu lunawidivg”

a & = 2 o o a @ q g
galdnaniu giidyyriesduansaiidundndszduldine I gury
=

¥

y A Y ' A o qu Y =
NoadumTaIdnaInula nsaitinl

4 o ¥y A &g
nyurunestumnsngidyaiesduiiilu

L'

wandszfuanlflsz Tomiludandsdao 1U18 mnmipausnmsoyiasud It ugusy

q

o o oo

?.‘; a & Y o a 0 Yq Ya a = v a 9 a [ ¥
auana Ididyaneyanalildand lugideyynioduiiine Tanhgidyandindin
o ar a =t o [ [ = §) - ) = a o A ¥
ndlundniseiu nstiszitlumsmedudsuliifamsimuniamne ldvremaediessdis

& o a o - = Y A 1 o 3/ a
dstuTavordenufatvinanssuiunningiidygitesdu valims 1¥anuduaseagiTyan
Wosduowmuivanuudunialiiuimmanlumsididinatn nasdarelunsidifamas

Nuiiead 1 Immnvguyu™

* World Intellectual Property Organization, INTELLECTUAL PROPERTY _AND
TRADITIONAL KNOWLEDGE Booklet No. 2 [Online], (n.d.). Available from http://
http://ww_w.wipo.int/export/sites/www/freepublications/en/tk/920/wipo__pub_920.pdf.

*” The relationship between the formalization of real estate belonging to poor communities
and economic development is discussed in HERNANDO DE SOTO, THE MYSTERY OF CAPITAL—WHY
CAPITALISM TRIUMPHS IN THE WEST AND FAILS EVERYWHERE ELSE (Basic Books, 2000). Cited in
Nuno Pires de Carvalho, FROM THE SHAMAN’S HUT TO THE PATENT OFFICE: IN SEARCH
OF EFFECTIVE PROTECTION FOR TRADITIONAL KNOWLEDGE [Online], (n.d.). Available
from http://www.aseanbiodiversity.info/Abstract/52000598. pdf.

** For this reason, the government of Panama has inserted the activities of promoting
commercialization of handicrafts in a program of support for the small and medium enterprises.
Information is available at the website of Panama’s Ministry of Trade and Industry, at
www.mici.gob.pa/secartf.html (last visited on February 21, 2003). Cited in Nuno Pires de Carvalho,
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