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Abstract

The United Nations Guiding Principles on Business and Human Rights (UNGPs)
establish a legal framework defining the responsibilities of states and business enterprises to
protect, respect, and remedy human rights violations arising from business activities. However,
as non-binding international soft law, their implementation by states particularly Thailand
continues to face significant legal constraints.

This article examines the limitations of the Thai legal system in implementing the
UNGPs in the context of cross-border investments by multinational corporations. The analysis
focuses on relevant domestic legislation, including the Conflict of Laws Act B.E. 2481, the
Foreign Business Act B.E. 2542, and the Civil and Commercial Code, alongside selected foreign
court decisions concerning jurisdiction and corporate liability. The study finds that Thai law
remains ill-equipped to exercise effective extraterritorial jurisdiction and lacks binding
legislation on mandatory human rights due diligence. Accordingly, the article proposes the
enactment of specific legislation on business and human rights to establish enforceable
mechanisms for regulation, accountability, and remedies in line with international human

rights standards

Keywords: Legal Limitations, Business and Human Rights, Cross-Border Investment,

Transnational Corporations (TNCs), Human Rights Due Diligence
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' UNCTAD, Development and Globalization, UNCTAD/GDS/CSIR/2004/1 UNITED NATIONS
PUBLICATION Sales No. E.04.1.D.16, 48

2 UN High Commissioner for Human Rights, ‘Corporations and Human Rights: A Survey of the
Scope and Patterns of Alleged Corporate-Related Human Rights Abuse’ (23 May 2008) UN Doc
A/HRC/8/5/Add. 2; The Amorality of Profit: Transnational Corporations and Human Rights’, 20 Berkeley
Journal of International Law (2002) 45, 46.
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* John Ruggie, Guiding Principles on Business and Human Rights: Implementing the United Nations
“Protect, Respect and Remedy” Framework, Introduction to the Guiding Principles UN Doc A/HRC/17/31
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’ Office of the High Commissioner for Human Rights, HUMAN RIGHTS: A Basic Handbook for UN
Staff, (Office of the High Commissioner for Human Rights, United Nations, 2016), 2; ﬁ'}ﬁamﬂiﬁﬂgiu
NasdAyTU Uaanainainaiednsuuevu (Universal Declaration of Human Rights: UDHR)

% |nstitute of Research and Development for Public Enterprises, 518914015@N91338 13 0ausnsdl
PUAVBHL B TUYRIUTEYIANRUTLY 2559, WIANUARAYBUYLETY, 10.

1 Y454y Fumina, ‘MsnsIvaeudniuyveruegiaseusu nsdAnvinsanuad oudied uguly
gnanvnssuneaislufminaswan’, T7 48 atiuf 3 (2562) Msansiiimans umine1dvsssueans, 562

'2 U.N. Guiding principles on business and human rights: implementing the United Nations "Protect,
Respect and Remedy" framework; UN Guiding Principles on Business and Human Rights art 2.

B fiedna.
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' peter T. Muchlinski, Advance introduction to Business and Human Rights (1°* edition, Edward
Elgar Publishing Limited 2022), 76-78

5 | fiedna.

' UN Guiding Principles on Business and Human Rights, art 19.

" UN Guiding Principles on Business and Human Rights, art 17.

'® peter T. Muchlinski, (1848550 14) 53-56.
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2 9819, 56-59.

2 UN Guiding Principles on Business and Human Rights art 30; ICESCR Committee, General
Comment 24, para 49.

2 UN Guiding Principles on Business and Human Rights, art 22

> UN Guiding Principles on Business and Human Rights, art 25

* UN Guiding Principles on Business and Human Rights, art 26

“States should take appropriate steps to ensure the effectiveness of domestic judicial

mechanisms when addressing business-related human rights abuses, including considering ways to reduce
legal, practical and other relevant barriers that could lead to a denial of access to remedy.”

Wil iWusulaegnadumens

# UN Guiding Principles on Business and Human Rights, art 30

*® European Court of Human Rights, JUDGMENT AIREY v. IRELAND, 9 October 1979, 6289/73, p.33
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2" OECD, Benchmark Definition of Foreign Direct Investment (4™ ed. 2008), 17.

“a category of cross-border investment made by a resident in one economy (the direct
investor) with the objective of establishing a lasting interest in an enterprise (the direct investment
enterprise) that is resident in an economy other than that of the direct investor. The motivation of the
direct investor is a strategic long-term relationship with the direct investment enterprise to ensure a
significant degree of influence by the direct investor in the management of the direct investment enterprise.,

® yradsund Sunsam, vanifugiuvesnguuignisasyusynitsyima, Ruiaded 11seun
UNINYIUTITUAERS 2563) 7.

# United Nation, ‘Multinational Corporation in world development, Concept and Dimension
“definition”’ (1973) ST/ECA/190,.4-10; Alex Newton, The Business of Human Rights: Best Practice and the
UN Guiding Principles, (Routledge) 14-15.
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Z 1pdues Ysziaiges, nquiuainisasudiunsuuwauluginie (Cross-border Investment Watch),
“Foulweryd: Wensamulneadsuanssnudedindaunardanadouuiiilae, Tassnnasuadsauduudls
nadszardeanlnglunisduninisasmudunsuuay (CRO), (atlSaudtoyayuvy, 5 A 2564)
<https://crcthai.org/archives/4352> dufuiile 4 fuiau 2568; 55t dwiasnia, “nine: msmnuﬁﬁﬁaﬁﬁu
vasnamulveludeuun,”(Fair Finance Thailand,2564 <https://fairfinancethailand.org/article/2021/dawei-
teerachai-sanjaroenkij> dufuiile 11 flunau 2568; Ussaln, aarunsaimeunulne-dounnuasu ann. Ufjsy
mﬂaﬂzﬁ”wﬁ‘ugmﬂ ﬁ?‘yLLﬁ”aawzy'mﬁmﬁ aq—ﬂ?yvl.waﬁmm’?w%’m;awaw,”, Wszvln, 21 Turayu 2567)
<https://prachatai.com/journal/2024/03/108515> duduiile 15 funau 2568

** Barbara A. Frey, The Legal and Ethical Responsibilities of Transnational Corporations in the
Protection of International Human Rights, 6 MINN. J. GLOBAL TRADE 153 (1997). at 155.

** International Covenant on Economic, Social and Cultural Rights, art 7

The States Parties to the present Covenant recognize the right of everyone to the
enjoyment of just and favourable conditions of work which ensure, in particular:
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szaulanlddnnareieasnanuaunuriunsyinlalssnunieilesies dwalviusesnugndnanslunis
UﬂflaﬂmaUiziasuﬁﬁuENmmaﬁq%’ﬂm'aaqé’igiyﬂmﬁm‘mmmuiwdwﬂizwm (ILO No. 87 wag 98)
wagviliiussnumnegluannpiuizuisionisienineniounauasesia Snien1sliussnutedy
uazkssudin lnewusnistnionatsdidy miaﬂﬁwﬁ (debt bondage) nMsUsAuinaulaglyl
afasla uaznisliussiluanmdunsie® wu lumiloslaueadueninifiinersainii 14 v
minluwiies®® Fsnsandailiifissdnsemalamiuiug urduiaelenananisinyiwas
AsWaLITe i nag 1901238l Tymaninnisiiaud ldvasnds wazdndaeg1ataauie
TAnuInn33u Rana Plaza lutsnanmea a.a. 2013 fieransaauaudlfidedinninwuay wgnisal
fananagsieunsaziasniifivesuitnlunsaunsesdnsussnusoanmasyauiiuaensdesiuas

3.3 HanssnuReAVSyNTLLATAIndoY

FuNansENUReANSSAIIndenINMTaT LI UTENdwATnUTInglunane suuuuT

daransenusedvsluguaiardnSyutu W 1ATInswaeny n13Yarizinii Messsuei vseus

(a) Remuneration which provides all workers, as a minimum, with:

(i) Fair wages and equal remuneration for work of equal value without distinction of any
kind, in particular women being guaranteed conditions of work not inferior to those enjoyed by men, with
equal pay for equal work.

(i) A decent living for themselves and their families in accordance with the provisions of
the present Covenant.

(b) Safe and healthy working conditions.

(c) Equal opportunity for everyone to be promoted in his employment to an appropriate
higher level, subject to no considerations other than those of seniority and competence.

(d) Rest, leisure and reasonable limitation of working hours and periodic holidays with pay,
as well as remuneration for public holidays

* Winrock International, Cambodia-Thailand Seasonal Migration Research, (USAID Asia Counter
Trafficking in Persons Project 2023), 33-34.

*® Amnesty International. This is what we die for: Human rights abuses in the Democratic Republic
of the Congo power the global trade in cobalt. (2016). 28.

*" Foreign & Commonwealth Office and Department for International Development. Case study The
Rana Plaza disaster. (2014) <https://www.gov.uk/government/case-studies/the-rana-plaza-
disaster#:~:text=Human%20rights%20internationally-
,Case%20study,address%20key%20human%20rights%20risks.> Gududle 5 Famew 2568
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1AY119189UNaNTENUAIWIRa N (Environmental Impact Assessment: EIA) kazu1an15:UaLNE

'
a

aagaé"mammé’am (Lack of Environmental Transparency) éﬁuﬁumﬁﬂimauﬁﬁmﬁummi
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4. Fadnfian1susuldnannistuuzindegsnanuinsuyvevu

AUNANNSTRUTEnUsTYIIRRIegINawazAnsuywev ludnvaznanguefidua

19 =

UaAuag1989u (Soft Law %38 Lex Ferenda) daudllalgngunausiinalviifiniiusnsainiangmune
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*® Knox, J. H., Report of the Special Rapporteur on the issue of human rights obligations relating to
the enjoyment of a safe, clean, healthy and sustainable environment. (2018). UN Doc A/HRC/37/59.

* Anaya, J., Extractive industries and indigenous peoples: Report of the Special Rapporteur on the
rights of indigenous peoples (2013). UN Doc A/HRC/24/41

% Sands, P., & Peel, J. (2018). Principles of International Environmental Law (4th ed.). Cambridge
University Press 570-572

! United Nations Human Rights Council, Report of the Special Rapporteur on the rights of
indigenous peoples, A/HRC/39/17, 2018, 40-46; World Bank, Environmental and Social Framework (ESF),
2017, ESS1-ESS10, Convention on Access to Information, Public Participation in Decision-making and Access
to Justice in Environmental Matters, 1998, art. 6-7.; UN Guiding Principles on Business and Human Rights,
art 18-21; United Nations, International Covenant on Economic, Social and Cultural Rights, 1966, art 15.
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9 Y

uywevy lWladndnegiiesnigluwngiunady (territorial jurisdiction) uigiasounquiisnsaldiy

9

wsuwAY (Extraterritorial Jurisdiction) Ingwaniziiiofeitosiuuseminusi®® ag19lsfiniy n1suin
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]

ﬂgvimaﬁzwiw‘dizmﬂ (Articles on Responsibility of States for Internationally Wrongful Acts:

ARSIWA) gadnvinlaganenIsinsnisngumaneseninausewme loade 16 AMruninsggaunassulia vin

o

TianugswmdeonseatuayusgdulunisnseiidunisasdianguunesevinaUsena Inesgdl

43

a L3

ANUTIEmdBfadaN3 tangAn1saluardnvaE NNYe UMEN)MUI8YBINITNTEIINAINE1N" Loy

2 OHCHR, OHCHR Assessment of human rights concerns in the Xinjiang Uyghur Autonomous Region,
People’s Republic of China (2022). 3 ;lnesgeeulal, “Fuiianyfngiunniin Heduies waidou lonoaiu
dndyuusunna” (nesgoaulall, 30 TurAu 2664) <https://www.thairath.co.th/news/foreign/2059759>
duduidle 18 wqunnAu 2566

** Robert McCorquodal, Business and human rights (1 edition, Oxford University Press 2024) 68-
70; Committee on the Rights of the Child, General Comment 16, 39; Committee on the Rights of the Child,
General Comment 24, 39-42.

* HRC John Reggie Principle general of business and human rights 2022, UNGP BHR and U.N.G.P,,
Guiding principles on business and human rights: implementing the United Nations "Protect, Respect and
Remedy" framework, Commentary to, Principle 7, art 8-9.

% International Law Commission, Articles on Responsibility of States for Internationally Wrongful
Acts, 2001, art 16 Aid or assistance in the commission of an internationally wrongful act

“A State which aids or assists another State in the commission of an internationally wrongful act
by the latter is internationally responsible for doing so if:

(a) that State does so with knowledge of the circumstances of the internationally wrongful act; and
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nszsUgaRdentiauseingeiwetefnsgsisluiildguniuveslssmeaeasuil (German

Supply Chain Due Diligence Act) #iAMuualiusENAdT1uuniinauAunU9 Ao LdunIs

MTIVADUAVSUY YL VUL NTBUAUY ATOUAGNAGDATIII g UNILY

(b) the act would be internationally wrongful if committed by that State.”

“ International Law Commission, Articles on Responsibility of States for Internationally Wrongful
Acts, 2001, art 17 Direction and control exercised over the commission of an internationally wrongful act

“A State which directs and controls another State in the commission of an internationally wrongful
act by the latter is internationally responsible for that act if:

(a) that State does so with knowledge of the circumstances of the internationally wrongful act; and

(b) the act would be internationally wrongful if committed by that State.”

" Act on Corporate Due Diligence Obligations in Supply Chains, Article 1 Division 1 section 1 scope
of application
(1) This Act applies to enterprises regardless of their legal form that
1. have their central administration, their principal place of business, their administrative
headquarters or their statutory seat in Germany and
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2. that normally have at least 3,000 employees in Germany; employees posted abroad
are included.
Notwithstanding sentence 1 no. 1, this Act also applies to enterprises regardless of their legal form
that
1. have a domestic branch office pursuant to section 13d of the Commercial Code
(Handelsgesetzbuch — HGB) and
2. that normally have at least 3,000 employees in Germany.

v
o < o

9t Wurudasgradunianis

a a va

® NIUANATONENBUALIES NINNTLNTNYRATII, UNWUGURNIT52AUYIAIINIEGIANN VTS T TvE2T]

v
v Aa ¢

1 (W.A. 2562-2565) (ATNNWUN 1, 2562), 22.
* NIUANATOIAVBUALIATANNTENTNYATITY, (WeeT30 8) 160-161.
> ARNEYINUARAINNITAMUTILNTULAY, (899350 5) 138-145.
* fiedn, 127, 130-133,
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> NIUANATOIAVITUALLETNINNTENTNEATITY, (W35 8) 8.

>* Surya Deva, Regulating Corporate Human Rights Violations: Humanizing Business, ,“Access to
Justice in Cross-Border Corporate Violations” Routledge, 2012, 81; Olivier De Schutter et al., ‘Commentary
to the UN Guiding Principles on Business and Human Rights’, (2016) 1 Business and Human Rights Journal;
1, 1-19

5% Malcolm N. Shaw, International Law, (8th Edition, Cambridge University Press, 2017), 348-350.
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* 9aungiAeanaumdn Double Actionability wanefis ndninauailunisfiansanafazifinfifesdusznou
euszna Tasnansevhduduasidnsdentrasdusznaunnuivinisaossens Tdun (1) manseviiusios
Juazifinmunguanelne uas (2) miﬂ'ﬁ%ﬁ’]ﬁuéf@ﬂL‘ﬁ‘uazLﬁﬂmmm;]‘mﬂHLLﬁ&ﬂiSL%ﬂﬁHaﬂaLﬁﬂﬁu vidouszinail
MsazidleldiAndu: Uszans Jnfamumnis, AIBFUIENY VNI TENINUTHNAUKLUNARYAAS Private International
Law fiariedsdt 5 uslufiuia, (Msammamuns: dnfusiuminedossumans 2561) 264-265.

* 1fiaa, 38,
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® Vedanta Resources PLC and another v Lungowe and others [2019] UKSC 20,
<https://supremecourt.uk/uploads/uksc_ 2017 0185 judgment ee7cbbdbof.pdf> duduile 11 funau 2568
' Okpabi and others v Royal Dutch Shell Plc and another [2021] UKSC 3
<https://supremecourt.uk/uploads/uksc_2018 0068 judgment fd7f555f07.pdf> duduile 11 Sutau 2568
2 neysUyaAnsUsENaUTIRAAIeRT WA, 2542 11957 4
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% Act on Corporate Due Diligence Obligations in Supply Chains, Article 1 Division 1 section 1 scope
of application
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AR Vedanta Resources PLC v. Lungowe (UK, 2019) waza@ Okpabi v. Royal Dutch Shell Plc
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"0 VVedanta Resources Plc and another v. Lungowe and others [2019] UKSC 49-61; Okpabi and others

v Royal Dutch Shell Plc and another [2021] UKSC 3.
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nsnssvhusduAntulusverandns wilumeufod mainfeniundn “anudenlosiifioame”
(Sufficient Connection) aghaiassasn sihlsifidevneandsemaiteutuliannsadifisnszuiuns
gAssaululneliognausiate lnonsdidnu “Beulverys” Wusedrsddyfiasioudsdymeingn
nqutulugiinlusldduiloausvnilvedfuduunululasnissdalwindailulsemaaisde
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u3sminaadnsua (Mitr Phol Sugar Corporation) duifuafingusnatiiurafuywinds 300
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" UN Guiding Principles on Business and Human Rights, art 25
"As part of their duty to protect against business-related human rights abuse, States must
take appropriate steps to ensure that when such abuses occur within their territory and/or jurisdiction, those
affected have access to effective remedy through judicial, administrative, legislative or other appropriate
means."
2 UN Guiding Principles on Business and Human Rights, art 27
“States should provide effective and appropriate non-judicial grievance mechanisms,
alongside judicial mechanisms, as part of a comprehensive State-based system for the remedy of business-
related human rights abuse.”
" AEYINUARAILNITAMUTILNTILAY, (90350 5) 78-8T7.
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" Inclusive Development International, “Mitr Phol Sugar Corporation: Land Conflict and Human
Rights Violations in Cambodia’ <https://www.inclusivedevelopment.net/cases/mitr-phol/> & U@ U i'o 18
WWEY 2568
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8 UN Guiding Principles on Business and Human Rights, art 31 (e)
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