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ABSTRACT

The problem of the restriction of right of who has ever been rehabilitation regardless
of right of being employed. The right of being earned a living. Or the right of being educated.
Particularly in being employed and worked in the governmental section or the petition for license
of being earned a living from governmental section of governmental authority section. As
restricted by the law or regulation which prohibited to employ or distinctly allow the one who is
errant or tarnishable to work in any governmental organization. Which is one of the critical
problems for the one who has ever been rehabilitation must encounter with. In addition. This
problem has occurred visibly in the field of working in the governmental section as there are a
great number of above mentioned laws or regulations that consisted of some statements

prescribed the qualification of applicant as has not being faulted before.

The act of being rehabilitation is to return the right back to the criminal after he or she
has been free since the act of being rehabilitation or being compensated for any guilt that occurred
from the offence or the punishment which will be the adverse effect later in the future. This also
effective for the criminal who has ever been rehabilitation to get the right and any abilities that he
or she has lost since the commitment of being offence of punishment back. Moreover, the act of

being rehabilitation is also effective to the criminal who has ever been rehabilitation to be



comparable as the person who has never committed any offence or penalized before. Because it
may not fair that the fault or any guilt occurred from the commitment of being offence or
punishment would be still with the criminal even though he or she had been punished and
compensated for his/her action already, so when the criminal who has been out, the fault or any
guilt then should be deleted also. Nevertheless, since there is the final judgment from the supreme
court No. 694/2539 and the final judgment from the supreme administrative court for the red
number case at 0.7/2546 which have put the line of investigation as even though there is the
enactment of being rehabilitation. But it is the legislation of settle the penalty. Not the action or
behavior or manner of being offence, then there is also regarding as criminal is still being sinned,
or still regarded as the person who has the behavior the such the way being morally tainted and
then must not allowed to be employed and worked in the governmental service of entered in any
positions, including to the application as candidate de jure. In addition, the court may be able to
bring those behavior or action to the consideration to support the discretion of being allowed
whether to wait for punishment or not. The person who has been rehabilitation is still be limited
the right of being employed or worked in the governmental service or applied for the candidate
which is the result of the effective of numerous legislation that have specified as “must not be the
person who has the behavior in the such the way as being tainted of corrupted or immoral” The
final judgment from the supreme court, the supreme administrative court, and from the above
mentioned legislation have presented the bias within Thai jurisprudence toward the person who
has been tainted, which is still not let on and give valuable opportunity to one who has been
rehabilitation and let him/her to reform themselves desperately. The current legislation toward
this issue is still limit the right of those people which differ from the dharma principle of
Buddhism of being forgiven as if the lord of Buddha had given the opportunity to Ongkulimarn to
be ordained in order to reform him to be the good guy and Buddhist saint successfully.

The refusal of being determined and considered to the ability of individual and status
quo of them at present is critical issue. Including the refusal of determined the characteristics of
task whether relate to the guilt he or she gas ever committed in the past or not, but just only
emphasize to the their behavior in the past comprehensively for almost cases, even they had been
punished or accounted for their penalty in according to the process of judgment and had been

rehabilitation already. These above mentioned shortcomings are except as being deprived the



humanity’s esteem and value. But also the pressure force the remaining people who had been
rehabilitation left even lesser alternatives to walk and follow in the future, which may became
either direct or indirect urge for them to get back to commit an offence once again, and that is
regarded as the court is one of the forces that have part in urging those people to refuse the social
as well as the more entering of criminal into the social and commit the offence repeatedly,
including with the principle of criminology regarding to the issue of reviving the behavior of
criminal to turn to be civility of society which had been proceeded before of course already gone.
The above mentioned judgment and provision of legislation are the issues that we must bake into
consideration whether it contrast with the constitutional law or not. In other words, several
judgments and provisions of legislation are whether partially discrimination in accordance with

section 30,title 3, the constitution law of Thailand 2550 or not.

For above reasons, in order to solve mentioned problems, then this report of
dissertation is to recommend the proposal of problem solving as follows.

1. The legislative party should apply the mechanism or constitutional law and all
related legislations to investigate and rush the administrative party to proceed under the authority
which would support and protect the human right. Moreover, the most critical thing is that. The
legislative party should establish the principle of law which aim for protect human right directly,
and shouldn’t let only the administrative party to interpret the principle of law independently.

2. The administrative party should be honest and place importance on the
supporting and protecting human right. Both in the aspect of policy and performance, to be
conformed to the principle of declaration of human rights and all international agreements in the
aspect of human rights that Thailand is associated, especially according to the provision of
constitution.

3. The arbitrator or the judge should study and understand the issue of human right
thoroughly, and must arbitrate without any biases, particular the bias toward the aspect of classes
and bias toward the person who had tainted before. The most important is that. It must realize
that the one who is arbitrator must has the attitude of being persisted in struggling for protect
basic right and freedom of individual from being violated illegally from both individual and
governmental sector also. Of realize that oneself is the legal authority of governmental sector who

must respond to the purposes of government only.



v

4. The government should improve the Thai law of being rehabilitation to be more
explicit, screen and categorize the one who is actually deserved of being rehabilitation. In
addition, they should enact against anyone who claim for the reason of had being punished as the
reason for limit the right and deprive the human right of the person who has been rehabilitation

SO€ver.

Keywords: Rights / Human Rights / Rehabilitation
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* Art.786
Ce délai part, pour les condamnés a une amende, du jour ou la condemnation est devenue irrévocable et, pour les
condamnés a une peine privative de liberté, du jour de leur liberation dé finitive or, conformement aux dispositions de I’article
733, quatrieme alinéa, du jour de leur libération conditionnelle lorsque ceele-ci n’a pas été suivie de révocation et, pour les
condamnés soumis a la tutelle pénale [supprimée], du jour ou celle-ci a pris fin.
A T’¢gard des condamneés a une sanction pénale-autre que I’cmprisonnement ou I’amcndc, prononcée a titre

principal, ce délai part de I” expiration de la sanction subie.

“ Art.787
Les condamnés qui sont en état de récidive 1égale, ceux qui, apreés avoir obtenu la réhabilitation, ont encouru une
nouvelle condemnation, ceux qui, comdamnés contradictoirement ou par comtumace a une peine criminelle, ont prescript contre
I’exécution de la peine, ne sont admis a demander leur réhabilitation qu’a prés un délai de dix ans écoulés depuis leur libération ou
depuis la prescription.
Néanmoins, les récidivists qui n’ont subi aucune peine criminelle et les réhabilites qui n’ont éncouru qu’une
condemnation a une peine correctionnille sont admis a demander la réhabilitation apres un délai de six années écoulées depuis leur

libération.
7 Dalloz, op. cit, footnte2, p.1.

18
Art. 787
Les condamnés contradictoirement, les condamnés par contumace ou par défaut, qui ont presscrit contre
I’exécution de la peine, sont tenus, outré, les conditions qui vont etre énoncées, de justifier qu’ils n’ont encourm, pendant les

délais de la prescription, aucune condemnation pour faits qualitiés crimes ou délits et qu’lis ont eu une conduite irréproachable.
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19 . . . . . . L. e ays .
Art. 789 Si depuis I’infraction le condmné a rendu des services éminents au pays, la demande de réhabilitation n’est
soumise a aucune condition de temps ni d”’exécution de peine. En ce cas, la cour peut accorder la réhabilitation méme si les frais,

I’amende et les dommagesintéréts n’ont pas été payés.

*® Art. 785 La réhabilitation ne peut étre demandée en justice, du vivant du condamné, que par celui-ci, ou, s’il est interdit,
par son représentant légal; en cas de déces et si les conditions 1égales sont remplies, la demande peut étre suivie par son conjoint

ou par ses ascendants ou descendants et méme forme¢ par eux, mais dans le délai d’une année seulement a dater du déces.

*' Art. 790 Le condamné adresse la demande en réhabilitation au procedure de la République de sa résidence actuelle ou, s’il
demeure a I’étranger, au procureur de la République de sa derniere résidence en France ou, a défaut, a celui du lieu de

condamnation.

2 Art. 790
Cette demande precise:
1° La date de la condemnation;

2° Les lieux ou le condamné a résidé depuis sa libération.
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2 Art. 791. Le procureur de la République s’entoure de tous renseignements utiles aux différents lieux ou le condamné a pu
séjourner.

II prend en outre I’avis du juge de I’application des peines.

* Art.792. Le procureue de la République se fait delivrer:
1° Une expédition des jugements de condemnation;
2° Un extrait du register des lieux de détention ou la peine a ¢été subie constatant quelle a ét¢ la conduite du
condamné;
3° Un bulletin n° 1 du casier judiciaire.

II transmit les pieces avec son avis au procureur général.

25 . . . . .
Art. 794 La cour statue dans les deux mois sur les conclusions du procureur général, la partie ou son condeil entendu ou

diment convoqués.

* Art. 793
La cour est saisie par le procureur général.

La demandeur piut soumettre directement a la cour toutes pieces utiles.

¥ Crime, 6 WOATAOU 1947.
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* Art. 795 L arrét de la chamber d” accusation peut étre déféré a la Cour de cassation dans les formes prévues par le présent

code.

* Art.798 Mention de I"arrét prononcant la rehabilitation est faite en marge des jugements de condemnation et au casier
judiciaire.

* Art.797 En cas de rejet de la demande, une nouvelle demande ne peut étre formée avant I’expiration d’un délai de deux

années, a moins que le rejet de la premiére ait ét€ motivé par I’insuffisance des délais d’épreuve. En ce cas,la demande peut étre

renouvelée des I’expira tion de ces délais.
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* Art.784 Elle est acquise de plein droit au condamne qui n’a,dans les délais ci-apres déteuminés, subiaucume condemnation
nouvelle & une peine criminelle ou correctinnelle:

1° Pour la condemnation a ’amende apres un délai de trios ans a compter du jour du paiement de I’amende, de 1’expiration de
la contrainte par corps ou de la prescription accomplice

2°Pour la condemnation unique, soit a une peine d’emprisonnement n’excédant pas six mois, soit a une sanction pénale autre
que I’emprisonniment ou I’amende prononcée a titre principal, aprés un délai de cinq ans a compter, soit de ’expiration de la
peine ou de la sanction subie, soit de la prescription accomplice;

3° Pour la comdamnation unique & une peine d’emprisonnement n’excédant pas cinq ans, ou pour les condanmations
multiples don’t I’ensemble ne dépasse pas deux ans, apres un délai de dix ans a compter, soit de I’expiration de la peine subie,soit
de la prescription accomplice.

Sont, pour I’application des dispositions qui précedent, considérées comme constituent une condemnation unique les
condemnations don’t la confusion a été accordée.

La remise totale ou partielle d’une peine par voie de grace équivaut a son exécution totale ou partielle.
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* Art. 799 La réhabilitation efface la condemnation, nul ne peut en faire état, elle fait cesser pour ’avenir toutes les

incapacités.
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7Sec. 1 (1) Subject to subsection (2) below, where an individual has been convicted, whether before or after the
commencement of this Act, of any offence or offences, and the following conditions are satisfied, that is to say
(a) he did not have imposed on him in respect of that conviction a sentence which is excluded from rehabilitation
under this Act; and
(b)  he has not had imposed on him in respect of a subsequent conviction during the rehabilitation period applicable to

the first-mentioned conviction in accordance with section 6 below a sentence which is excluded from rehabilitation under this Act;
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a Y 19 o A Y o a ] ~
wanuldundnszima laun manszinnudaauuag 47(1) mislszurangruneeig I
1977 (Criminal Law Act 1977)" m3nsgihnnuAan1ouenlszmaoing M3niziinuie

o AaAa w v o va <
auAItnen1eldning 1 uansgyydamnuazionsu 1 1969 (Children and Young
Persons Act 1969) tlazmsnsziinnuravesyanaiodluszningnaulsznganio lasums
Yaooaa”
(] Aa Ao a o wvAa o dyo 3 A F)
dauanuiauaz Insmaddeinsnytiyaantutdmuadudoululumsdn

a Yy 19 o A Y o a 1 .. o a
vatiuldundnsziraa laun msnszdnnuialuniauma (civil offender) M3nsziinnuia
AWVINTT 30 WIATT 45 WIATT 61 WIATT 62 WIATT 64 LATVIATT 66 UHIANTE BT YA
NoINNUN 1 1955 (Army Act 1955) AWz UYAUANDINNOINIA 1 1955 ( Air Force 1955 )
HAZMINTTHIAMUHAAINNIATY 5 BIAT1 30 WIATT 31 WIAT1 34A  UIAT1 35 WIAT1 36 Lag

vaa o

11951 37 UHINTE YA AU INT51501) 1957 (Naval Discipline Act 1957)"

* Sec. 1 [(2A) Where in respect of a conviction a person has been sentenced to imprisonment with an order under section
47(1) of the Criminal Law Act 1977, he is to be treated for the purposes of subsection (2) above as having served the sentence as

soon as he completes service of so much of the sentence as was by that order required to be served in prison.]

39 Sec. 1 (4) In this Act, references to a conviction, however expressed, include references

(a) To a conviction by or before a court outside Great Britain; and

(b) To any finding (other than a finding linked with a finding of insanity) in any criminal proceeding or in care
proceedings under section 1 of the Children and Young Persons Act 1969 that a person has committed an offence or done the act or
made the omission charged; and notwithstanding anything in section 9 of the Criminal Justice (Scotland) Act 1949 or section 13 of
the Powers of Criminal Courts Act 1973 (conviction of a person put on probation or discharged to be deemed not to be a
conviction) a conviction in respect of which an order is made placing the person convicted on probation or discharging him
absolutely or conditionally shall be treated as a conviction for the purposes of this Act and the person in question may become a

rehabilitated person in respect of that conviction and the conviction a spent conviction for those purpose accordingly.

“Sec. 2 (3) Subsection (2) above applies to any offence consisting in the commission of a civil offence and to any offence
under, and any offence of attempting to commit an offence under, any of the following enactments, or any corresponding
enactment previously in force

(a)  Sections 30,45,46,61,62,64 and 66 of the Army Act 1955 and the Air Force Act 1955; and
(b)  Sections 5, 30,31,34A,35,36 and 37 of the Naval Discipline Act 1957.
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“ Sec.2 (4) Subsection (2) above applies to the following punishments
(a) Imprisonment;
(b) Cashiering, discharge with ignominy or dismissal with disgrace from Her Majesty’s service;
(¢c) Dismissal from Her Majesty’s service; and
(d) Detention for a term of three months or more,
(e) Detention by virtue of a custodial order made under section 71AA of or Schedule 5A to the Army Act 1955 or

the Air Force Act 1955 or under section 43AA of or Schedule 4A to the Naval discipline Act 1957].
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“ Sec. 5 (2) For the purposes of this Act
(a) the rehabilitation period applicable to a sentence specified in the first column of Table A below is the period specified in the
second column of that Table in relation to that sentence, or, where the sentence was imposed on a person who was under seventeen

years of age at the date of his conviction, half that period; and

“TABLE A

Rehabilitation periods subject to reduction by half for persons [under 18]

Sentence Rehabilitation

period

A sentence of imprisonment [or youth custody] or corrective training for a term exceeding six months but not Ten years

exceeding thirty months.

A sentence of cashiering, discharge with ignominy or dismissal with disgrace from Her Majesty’s service. Ten years
A sentence of imprisonment [or youth custody] for a term not exceeding six months. Seven years
A sentence of dismissal from Her Majesty’s service. Seven years
Any sentence of detention in respect of a conviction in service disciplinary proceedings. Five years

A fine or any other sentence subject to rehabilitation under this Act, not being a sentence to which Table B Five years

below or any of subsections (3) [to (8)]below applies.
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“ TABLE B

Rehabilitation periods for certain sentences confined to young offenders

Sentence Rehabilitation
period
A sentence of Borstal training. Seven years

[A custodial order under Schedule 5A to the Army Act 1955 or the Air Force Act 1955, or under Schedule 4A to [Seven years]
the Naval Discipline Act 1957, where the maximum period of detention specified in the order is more than six

months.]

[A custodial order under section 71AA of the Army Act 1955 or the Air Force Act 1955, or under section 43AA [Seven years.]
of the Naval Discipline Act 1957, where the maximum period of detention specified in the order is more than

six months.]

A sentence of detention for a term exceeding six months but not exceeding thirty months passed under [section Five years

91 of the Powers of Criminal Courts (Sentencing) Act 2000] or under section [206 of the Criminal Procedure

(Scotland) Act 1975].

A sentence of detention for a term not exceeding six months passed under either of those provisions. Three years
An order for detention in a detention centre made under [section 4 of the Criminal Justice Act 1982,] section 4  Three years
of the Criminal Justice Act 1961 . . ..

[A custodial order under any of the Schedules to the said Acts of 1955 and 1957 mentioned above, where the [Three years]
maximum period of detention specified in the order is six months or less.]

[A custodial order under section 71AA of the said Acts of 1955, or section 43AA or the said Act of 1957, where [Three years.]

the maximum period of detention specified in the order is six months or less.]

“Sec. 5 (2) (b) the rehabilitation period applicable to an sentence specified in the first column of Table B below is the period

specified in the second column of that Table in relation to that sentence;
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“'Sec. 5 (3) The rehabilitation period applicable

(a) To an order discharging a person absolutely for an offence; and

*Sec. 5 (3) (b) To the discharge by a children’s hearing under section 43 (2) of the Social work (Scotland) Act 1968 of the

referral of a child’s case; shall be six months from the date of conviction.

“ Sec. 4 (1) Subject to sections 7 and 8 below, a person who has become a rehabilitated person for the purposes of this Act in
respect of a conviction shall be treated for all purposes in law as a person who has not committed or been charged with or
prosecute for or convicted of or sentenced for the offence or offences which were the subject of that conviction; and,
notwithstanding the provisions of any other enactment or rule of law to the contrary, but subject as a foresaid

(a) No evidence shall be admissible in any proceedings before a judicial authority exercising its jurisdiction or
functions in Great Britain to prove that any such person has committed or been charged with or prosecuted for or convicted of or
sentenced for any offence which was the subject of a spent conviction; and

(b) A person shall not, in any such proceedings, be asked, and if asked, shall not be required to answer, any question
relating to his past which cannot be answered without acknowledging or referring to a spent conviction or spent convictions or any
circumstances ancillary thereto.

* Sec. 4

(2) Subject to the provisions of any order made under subsection (4) below, where a question seeking information with respect to a
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person’s previous convictions, offences, conduct or circumstances is put to him or to any to any other person otherwise than in
proceedings before a judicial authority

(a) The question shall be treated as not relating to spent convictions or to any circumstances ancillary to spent convictions,
and the answer thereto may be framed accordingly; and

(b) The person questioned shall not be subjected to any liability or otherwise prejudiced in law by reason of any failure to
acknowledge or disclose a spent conviction or any circumstances ancillary to a spent conviction in his answer to the question.
(3) Subject to the provisions of any order made under subsection (4) below,--

(a) Any obligation imposed on any person by any rule of law or by the provisions of any agreement or arrangement to
disclose any matters to any other person shall not extend to requiring him to disclose a spent conviction or any circumstances
ancillary to a spent conviction (whether the conviction is his own or another’s); and

(b) Aconviction which has become spent or any circumstances ancillary thereto, or any failure to disclose a spent conviction
or any such circumstances, shall not be a proper ground for dismissing or excluding a person from any office profession,

occupation or employment, or for prejudicing him in any way in any occupation or employment.
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