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ABSTRACT

This thesis aims to study a concept of law theory dealing with an enactment and
enforcement of retroactive legislation by focusing mainly on the declaration of Council for
Democratic Reform under the Constitutional Monarchy volume no. 27, clause 3 and decision of
constitutional tribunal no. 3-5 /2007 clause 13 particularly under the subject of enactment and
enforcement of retroactive legislation. According to the study, the latter declaration has no legal
status conferring to the “Sovereignty belongs to the people” Theory as it is not resulting from
co-intention of the people but rather derived from the revolution or coup and not accord with
principle of legality of Legal State. For the decision of constitutional tribunal which stated that
“the withdrawal of the rights to vote is not a criminal sanction but only a legal measure derived
from law itself and should be able to retroact”, the enactment of law, according to the general
principle of law, is merely intend to apply to a current and future events. This case arose and
terminated prior to the announcement of declaration of Council for Democratic Reform under the
Constitutional Monarchy and therefore should be able to retroact. However, the retroactive
enforcement of penal dispositions to non-criminal act is unbearable in academic framework, yet,
the constitutional tribunal claimed that “for the social propriety or the existence of democracy, the
retroaction is necessary and affordable”. Nonetheless, once consider the proportionality principle

under legal state and concept of sovereignty belongs to the people theory, such decision seemed
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to be imbalance comparing between the foundation rights of people and the public interest. This is
because the right to vote is considered to be a foundation right that all the people are ensured as
the owner of sovereign rights according to the Constitution. To restrict such rights, the legislation
approved by the civil society organization is required. Therefore, in order to build up standard and
tradition of democracy to be consistent with international criteria, the denial of legal status of
declaration of Council for Democratic Reform under the Constitutional Monarchy or coup is

necessary. Moreover, the power unlawfully gain by any juristic body must not be certified.
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