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Abstract

Generally, property relations between spouses are governed by family
law called “Statutory Matrimonial Regime”. However, since each spouse has
different facts, which may cause property relations arising from the legal
marital property system to be inappropriate for some spouses. Therefore,
spouses must be given the freedom to jointly enter into contracts to
determine their property relations which is known called “Contractual
Matrimonial Regime”. Property relations between spouses have the law as
the primary origin and the contract as the secondary origin. Under the
contractual matrimonial regime of foreign countries, both prenuptial
agreements and postnuptial agreements share have the common objective
of amending and changing the statutory matrimonial regime. However, even
though the contractual matrimonial regime of Thailand consists of both
prenuptial agreement and postnuptial agreement, only the prenuptial
agreement contains the content to amend and change the statutory
matrimonial regime. While the postnuptial agreement of Thailand contains
the content to determine the property relations between spouses in specific
matters, which ‘restricts’ the period during which spouses can exercise their
freedom of contract, which creates a limitation on the period of time for
spouses to exercise their freedom of contracts for amend and change the
statutory matrimonial regime. Therefore, it is necessary to amend provisions
related to the postnuptial agreement to extend the time period of Thailand's

contractual matrimonial regime.

Keywords: Contractual Matrimonial Regime; Postnuptial Agreement; Freedom

of Contract
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% « Le contrat de vente ne peut avoir lieu entre époux que dans les trois cas
suivants :

1° Celui ot l'un des deux eépoux cede des biens a l'autre, séparé judiciairement
davec lui, en paiement de ses droits ;

2° Celui ou la cession que le mari fait a sa femme, méme non separée, a une
cause légitime, telle que le remploi de ses immeubles aliénés, ou de deniers a elle
appartenant, si ces immeubles ou deniers ne tombent pas en communauteé ;

3° Celui ou la femme cede des biens a son mari en paiement d'une somme
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avantage indirect. »
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% Francois Terré et Philippe Simler, Régimes matrimoniaux et statut
patrimonial des couples non mariés, p. 6.

' A contract made between husband and wife may be cancelled at any time

during the marriage by either party, but without prejudice to the rights of third persons.
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