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Abstract

The principle of neutrality is considered one of the important universal
principles for judges in carrying out their duties. Judges must maintain or
uphold neutrality and shape such neutrality to build public trust at both the
individual and the justice system as a whole. This principle also serves as a
crucial safeguard for delivering justice to the public by ensuring that case
hearings are conducted by impartial and unbiased judges.

This article presents a case study from abroad involving a female judge
who expressed her freedom of religion during her duties, highlighting a conflict
between the freedom of religion and the neutrality of judges as
representatives of the state. While this issue is sensitive and challenging to
balance, this article aims to raise questions and encourage readers to seek
answers through an examination of the Federal Constitutional Court of
Germany on this matter. Ultimately, the answers may not be singular; for
instance, one country in the Western countries may protect the exercise of
such freedom, while another may prioritize the principle of neutrality, which
is connected to state neutrality. Even in Thailand, where this issue has not
yet been encountered, it is the duty of all legal professionals to provoke
thought on the subject, leading to further academic development in the

future.

Keywords: Headscarf; Veil; Hijab; Freedom of Religion; Neutrality; Impartiality;
Judge
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aszminlilanedovsserussalunisaisasunys laun® anadudasy
(Independence) Anuidunais (Impartiality) Usnaainead (Lack of Bias) A2
Fodne (Integrity) d1insufinveu (a Sense of Responsibility) AunaUssu1n
uazn138udadsla (Moderation/Restrain) UYWEFITY (Humanity) AUNE1M18Y
(Courage) AnunnLites (Diligence) wazanulussla (Transparency) fawdundn
UFUAT i Awnwinazdonisdosd o Uauazuanseonliarsisuyy

WRANULT DI

%2 Richterethik in Deutschland, Judicial Ethics in Germany [Online], 20 October
2024. Source: https://www.drb.de/fileadmin/DRB/pdf/Ethik/1901 DRB-
Broschuere Richterethik EN Judicial Ethics.pdf, p.3.

% Ibid., pp. 5-21.
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W3z3190 ANl ensUURTIIsNd Y (The General Act on Equal
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64 GG, Article 4 Freedom of faith and conscience

“(1) Freedom of faith and of conscience and freedom to profess a religious or
philosophical creed shall be inviolable.”

% Federal Ministry of Justice, General Act on Equal Treatment [Online], 20
October 2024. Source: https://www.gesetze-im-
internet.de/englisch_agg/englisch_agg.html#p0014

% AGG, Article 2

o7 BVerfG, Order of the First Senate of 27 January 2015 - Case No. 1 BvR
471/10 - 1 BvR 1181/10 [Online], 20 October 2024. Source:
https://www.bundesverfassungsgericht.de/SharedDocs/Entscheidungen/EN/
2015/01/rs20150127 1bvr047110en.html
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% Ibid., paras. 88.
* Ibid., paras. 101.
0 GG, Article 3 (3)

“No person shall be favoured or disfavoured because of sex, parentage, race,
language, homeland and origin, faith or religious or political opinions. No person shall
be disfavoured because of disability.”

"1 GG, Article 33

“Neither the enjoyment of civil and political rights nor eligibility for public
office nor rights acquired in the public service shall be dependent upon religious
affiliation. No one may be disadvantaged by reason of adherence or non-adherence to
a particular religious denomination or philosophical creed.”

2 BVerfG, Order of the First Senate of 27 January 2015, Case No. 1 BvR
471/10 - 1 BvR 1181/10 [Online], 20 October 2024. Source:
https://www.bundesverfassungsgericht.de/SharedDocs/Entscheidungen/
EN/2015/01/rs20150127 _1bvr047110en.html, paras. 157.
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4.1 niNaavasnd

A¥oussuduAniadungmunslusy Hesse iseaurinaqusuylud
asnsarRauAiauiiasidhfunisiinousy ea Oberlandesgericht laanLFouLso
AUNMINEYe5g Hesse Amualidndidrsunsiineususnungruneiviiiifes
Usgnginudunanduisesrnaun Weamuiagudsueisedsgnialaliiienla
fionagnuesinduiunuvesssuvgisssuvievesss dieasoulddudwesuns
Aunsasnanguuend osdusaraUunases (Verwaltungsgerichtshof) 4 4ana
UnAsasssdiugeuaaly Hesse Uiasludunounisguasnl desnffeslddudlesaiie

maunAses MsanlunisimarignsziunenaSestiumiadenaizsssuumy

S Bundesverfassungsgericht, Ban on Wearing a Headscarf for Legal Trainees
is Constitutional [Online], 20 October 2024. Source:
https://www.bundesverfassungsgericht.de/SharedDocs/Pressemitteilungen
/EN/2020/bvg20-013.html

a BVerfG, Beschluss der 1. Kammer des Zweiten Senats vom 27. Juni 2017,
Case No. 2 BvR 1333/17 [Online], 20 October 2024. Source:
https://www.bundesverfassungsgerich_t.de/SharedDocs/Entscheidungen/DE/
2017/06/rk20170627 2bvr133317.html
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4.2 Yolaudavasgfas

Asedldudainsagnaglinanstuiugiuvenseneliuing 12 (1)

1A
47 (1) wag (2), 1951 2 (1) Usgnauuins 1 (1) waguiasi 37 (1) waz (3) v89
npmnediugiu Taeddwelienidnimdsinuililfiseausiaqufsuz s o3
wiirsgradunisnisieviasisarluguzdiniadungrungvesisenaglv

goldrldanendnlunintuszniniiduefnemasysssuyy™

™ GG, Article 12

“(1) ALl Germans shall have the right freely to choose their occupation or
profession, their place of work and their place of training. The practice of an occupation
or profession may be regulated by or pursuant to a law.

(2) No person may be required to perform work of a particular kind except
within the framework of a traditional duty of community service that applies generally
and equally to all.”

& GG, Article 4

“(2) The undisturbed practice of religion shall be guaranteed.”

"’ GG, Article 2

“(1) Every person shall have the right to free development of his personality
insofar as he does not violate the rights of others or offend against the constitutional
order or the moral law.”

"8 GG, Article 1

“(1) Human dignity shall be inviolable. To respect and protect it shall be the
duty of all state authority.”

" GG, Article 3

“(1) All persons shall be equal before the law.

(3) No person shall be favoured or disfavoured because of sex, parentage,
race, language, homeland and origin, faith or religious or political opinions. No person
shall be disfavoured because of disability.”

8 BVerfG, Beschluss der 1. Kammer des Zweiten Senats vom 27. Juni 2017,
Case No. 2 BvR 1333/17 [Online], 20 October 2024. Source:
https://www.bundesverfassungsgericht.de/SharedDocs/Entscheidungen/DE/
2017/06/rk20170627 2bvr133317.html, paras. 22.
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gANNITAlLALANAUT NUINAING1IATOUARNANIINUINVO95TA8LT 099105

81 Ibid., paras. 77.
82 Ibid., paras. 79.
% |bid., paras. 81-82.
8 Ibid., paras. 86.

8 GG, Article 33 Equal citizenship — Public service

“(3) Neither the enjoyment of civil and political rights nor eligibility for public
office nor rights acquired in the public service shall be dependent upon religious
affiliation. No one may be disadvantaged by reason of adherence or non-adherence to

a particular religious denomination or philosophical creed.”
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8 Ibid., paras. 89.
¥ Ibid., paras. 90.
8 Ibid., paras. 91.
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3 BVerfG, Beschluss der 1. Kammer des Zweiten Senats vom 27. Juni 2017,
Case No. 2 BvR 1333/17 [Online], 20 October 2024. Source:
https://www.bundesverfassungsgericht.de/SharedDocs/Entscheidungen/DE/
2017/06/rk20170627 2bvr133317.ntml, paras. 103.

* Ibid., paras.104 and 105.
9 Ibid., paras. 110-112.
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h ttps:/ / www. Ll g - Db onmn . nrw
de/beh_sprachen/beh sprache EN/50 Services/570 Zeugen und_Schoeffen/index.php
#:~text=Lay%20judges%20assist%20in%20criminal,Strafkammer%22%20at%20the%20r
egional%20courts.

’" GG, Article 45

“(1) Honorary judges are independent to the same extent as professional

judges. They must preserve the secrecy of deliberations (section 43).”
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o Strafprozeffordnung - stop, Section 24 Challenge of judges; fear of bias

“(1) Judges may be challenged both if they have been barred by law from
exercising judicial office and for fear of bias.

(2) A challenge for fear of bias may be brought where there is reason to doubt
the impartiality of a judge.

(3) The public prosecution office, the private prosecutor and the accused may
exercise the right of challenge. The court personnel appointed to participate in the
decision are to be named upon the request of the parties entitled to exercise the right
of challenge.”
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