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Thesis Title Offense of adultery according to article 126 of the penal
code of Lao PDR: A case study of current legal issues and

their social effects.

Author Mithounavanh Kongmany

Degree Master of Law

Advisor Assoc. Prof. Dr. Apirat Petchsiri
ABTRACT

This thesis studies the suitability and enforceability of the law on adultery according to
the article 126 of the Penal Code of Lao PDR. The adultery law was enacted and regularly
enforced long time ago with the purpose of preventing and suppressing the offense by imposing
criminal sanctions upon the perpetrators. However, this study reveals that not only the law is
unable to achieve the true objective of the provision, i.e. controlling the improper behaviors
relating to adultery but also creates problems of unfair procedures which resulted in the
deprivation of human rights of the citizen. Evidence shows cases of inefficiency of enforcement
of such provision. Also, the classification of the offense as state crime leads to unusual stiff
punishment. From the study of law of adultery in various jurisdictions, the author recommends
that proper solutions and measures to ensure the enforceability of the law is to change the

concept of punishment as well the principles of legal proceeding against the offense of adultery.

This thesis recommends the followings: revision of the provision to reflect the clear
conditions upon which the offenders may be criminally liable; punishment of imprisonment
should be abolished and fine should be used instead; and, reclassify the offense as compoundable

offense where the defendant can be put on trial only when the injure party wants to pursue

(6)



criminal trial. All of these measures are suggested to ensure smooth and efficient enforceability of

criminal law without prejudice to the legal rights of the citizen.

Keywords: Offense of Adultery/Enforcement/Human rights
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imprisonment for misdemeanors and violations, (1975), Retrieved October 7, 2011, from http://law.onecle.
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* Alabama Lawyers, Criminal Code of Alabama section 30-2-1-Grounds; Divorce
judgement awarded to both parties, (1975), Retrieved November 2, 2011, from http://law.onecle.com/
alabama/marital-and-domestic-relations/30-2-1.html

. Washing State Legislature, Family offenses Chapter 9A.64 RCW, (2010), Retrieved
November 2, 2011, from http://apps.leg.wa.gov/ rew/default.aspx?cite=9A.64

. Washington Court, Family Law Handbook, (Washington: n.p., 2009), 4-10, Retrieved

November 4, 2011, from http://www.courts.wa.gov/newsinfo/content/pdf/familylawhandbook.pdf
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The Penal Law of Lao PDR NO.12/NA 9 November 2005 Article 126. adultery:

A married person having a sexual relationship with a third person shall be punished by
three months to one year of imprisonment or be re-education without deprivation of liberty and
shall be fined from 500,000 kip to 5,000,000 kip

The partner in adultery shall be punished on the same charges

The Family Law of Lao PDR NQO.05/NA. Vientiane, 26 July 2008 Article 20. Causes of
Divorce:

The husband or wife may ask for a divorce based on any of the following reasons:

1 Adultery;

2 Use of violence or gross insults against each other or against parents or relatives, or
[behavior evidencing a] seriously inappropriate attitude making co-habitation impossible (such as
drug addict, alcohol addict, regular gambling and lavishly spend the earning.

3 Abandoning the family without informing them or without sending news or goods for
the family’s [needs] for more than three years;

4 The husband is definitely a monk, novice or a white or the wife is a white nun with
disagreement;

5 Husband or wife has been convicted as a disappearance person. In case Husband or
wife has been abandoned family without informing them and unknown living place for more than

two years or in case of caused in accident without any news for more than 6 months.
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6 The spouse has been convicted of a criminal offence and the penalty imposed is
imprisonment of more than five years;

7 Dangerous serious disease making co-habitation impossible;

8 Mental illness making co-habitation impossible;

9 Incapacity of sexual act; [and]

10 Incompatibility of spouses making co-habitation impossible such as dishonest and

moral depresses.

The Family Law of Lao PDR NO.05/NA. Vientiane, 26 July 2008 Article 1. Purpose of
the family law:

The family law aims to: preserve and strengthen the family in to the firm cell of lao
society; establish matrimonial [ and ] family relationships based on mutual consent and equality
between men and women; educate children to love the family, [ and ] nation, and to participate in
to the protection and development of the nation; protect the interests of mothers and children in

family life and upon divorce; [ and ] preserve and develop fine customs and traditional.

The Family Law of Lao PDR NO.05/NA. Vientiane, 26 July 2008 Article 3. Freedom to
marry:

men and women who have attained the age of marriage have the right to marry on the
basis of mutual consent, freedom and love. It is forbidden to force or hinder another individual’s

marriage.

The Family Law of Lao PDR NO.05/NA. Vientiane, 26 July 2008 Article 2. Equality
between men and women in family relationship: men and women have equal rights in all aspects
pertaining of family relationships. Family relationships arise independently from the origins,
socio-economic status , nationality, ethnicity, educational level, occupation, beliefs, place of

residence and others.

The Family Law of Lao PDR NO.05/NA. Vientiane, 26 July 2008 Article 4.

Monogamy: marriage is governed by the system of monogamy.
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The Family Law of Lao PDR NO.05/NA. Vientiane, 26 July 2008 Article 5.
Protection of interests of mothers and children: the state and society protect the interests of
mothers and children in family life [when a married couple live together] and when a married

couple no longer co-habitat.

The Penal Law of Lao PDR NO.12/NA 9 November 2005 Article 8. Categories of
offences: offences are divided in to three categories
“Minor offences” are offences punished under the law by public criticism or fine
“Major offences” are offences punished under the law by re-education without deprivation of
liberty, and imprisonment from three months to ten years, and fines; [and]
“Crimes” are offences punished under the law by imprisonment from five years up to the death

penalty

The Penal Law of Lao PDR No.12/NA 9 November 2005. Article 25. Offences against
which complaints must be lodged by the damaged parties: No criminal proceedings may be
brought [in respect of] offences that are not dangerous for society and [in respect of which] the
damaged party does not lodge any complaint, including the following matters: physical violence
between close relatives without serious injury or physical disability, libel, slander, insult, and
outrage to the body or the reputation of the dead; infraction of property rights of close relatives;
and violation of domicile privacy
The withdrawal of a complaint lodged by the damaged party shall terminate such criminal
proceedings.

An offender is in individual who has committed any acts or abstentions that cause danger
to society and [Where such acts or abstentions] satisfy all the components of an offence as

provided in the laws.
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The Penal Law of Lao PDR, NO. 12/NA.9 November 2005, Article 7. (New) Components
of offences

The components of an offence [refer to] those objective and subjective characteristics of
behavior that the Penal Law defines as together constituting an offence

An offence consists of four components as follow:

Material component

Objective component

Subjective component

Actor’s component

The material component of an offence [refers to] the social relationship that is regulated
by the Penal Law, and that is affected by the offence

The objective component of an offence [ refers to ] the external characteristics of the
behavior the has caused, or [is evidence of] an intention to cause, damage to a social relationship
that is, regulated by the Penal Law, including the time, location, vehicle, equipment, circumstance
and means used for committing the offence

The subjective component of an offence [refers to] the characteristics of the attitude and
state of mind of the offender regarding his act of offence, as expressed externally through the
behavior that constitutes the offence

The actor’s component of an offence refers to the fact that in order to be liable, the
offender must be mentally competent, must not be insane, and must have reached the ages of

majority, that is, at least 15 years of age.

The Penal Law of Lao PDR, NO. 12/NA.9 November 2005, Article 27. Purposes of
Penalties
Penalties do not only aim to punish offenders, but also to re-educate punished individuals to bear
a pure spirit toward work, to comply correctly and strictly with the laws, to respect the discipline
of social life, and to avoid recidivism on the part of the punished offender and other individuals.

Punishment does not aim to generate physical suffering or to outrage human dignity.
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Law on the Office of the Public Prosecutor of the Lao PDR, NO. 50/NA, 21 October
2003, Article 2. Status and Role of the Office of the Public Prosecutor.

The office of the public prosecutor is a state organization that has the role to monitor and
inspect the proper and uniform adherence to laws by all ministries, ministry-equivalent
organization, government organization, the Lao Front for National Construction, mass
organization, social organization, local administration, enterprises, and citizens and to exercise

the right to prosecute [offender].

Law on the People’s Courts of Lao PDR, NO. 05/NA, 21 October 2003, Article 1. Status
and Roles of the People’s Courts

The people’s courts are the judicial organs of the state, which have [ the following role:]
to adjudicate cases, aiming to educate to citizens to be patriotic to the nation and the regime of the
people’s democracy; to protect and maximize the outcomes of the revolution, the political regime,
the society and economy, party organs, state organs, the Lao Front for National Construction, the
mass organization, and the social organization, to protect the legitimate rights and benefit of the
citizen; to ensure fairness and justice; to maintain the public order and peace throughout society;
[and] to increase equity, and eliminate and prevent the violent of the laws.

In the law People’s Democratic Republic, only the people’s courts are authorized to

strictly adjudicate cases in accordance with the laws.

Law on Criminal Procedure of Lao PDR, NO. 01/NA, 15 May 2004, Article 36. Causes
for Opening an Investigation.

Causes for opening an investigation an a criminal case are as follow:

1 there is a claim or complaint regarding an offence from an individual or organization:
Such claim or complaint shall be submitted to an investigator or a public prosecutor;

2 the offender turns himself in;

3 discovery of traces of an offence by an investigator or a public prosecutor.

During the examination and consideration, if the court finds evidence of the new offence,

[it] has the right to request that an investigation be opened.



135

An investigation in a criminal case shall only be opened if there is sufficient information

demonstrating the components of an offence.

Article 2. Basis of Penal Responsibilities
An individual can only be charged with and punished for an offence based on intentional
or negligent acts deemed dangerous for society as defined in this law and [can be punished] only

when a decision is rendered by a court.

Article 19. evidence . law on Criminal Procedure of Lao PDR NO.01/NA 15 May 2004
Evidence in a criminal case are facts which demonstrate the existence or non-existence of
acts which are dangerous to society, the guilt of the individual conducting those acts and other

circumstances which are useful for a proper consideration of the case.

Article 20. Types of Evidence.

Evidence in criminal proceedings consists of:

Physical evidence;

Documentary evidence;

Evidence from persons.

Physical evidence is derived from material items relating to the offence, such as guns,
knives, fingerprints, bloodstains, and other materials.

Documentary evidence is derived from letters, reports of the investigation, reports of the
activities of the people’s courts, account, drawings, sketches, photographs, and other documents
relating to the offence.

Evidence from person is derived from the testimony of suspect, accused persons, or
defendants, the testimony of witnesses or injured parties, in identification and confirmation of the
offender, and opinions of experts relating to the offence.

The evidence mentioned above includes evidence to prove guilt that confirms that the
accused person or defendant committed the offence, and evidence to prove innocence that

confirms that the accused person or defendant is innocent.
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In criminal proceedings, [concerned person] shall seek both evidence to prove guilt and

evidence to prove innocence.

Law on Criminal Procedure of Lao PDR, NO 01/NA, 15 May 2004, Article 62. Arrest
The arrest of any individual shall be accompanied by an order in writing from the public
prosecutor or the people’s court, except in the case of an on-the-spot arrest or in an urgent case.

Before the issuance of an order to arrest, the public prosecutor or the people’s court shall
consider The
following conditions:

1. The act must be an offence for which the law prescribes the penalty of deprivation of liberty;
2. The evidence in the case must be reliable.

In addition, [such issuance] shall be based on other conditions such as: the suspect may
flee, destroy evidence, commit a new offence, [or] hurt the injured party or witness [;] or the
suspect may be hurt by the injured party or by other individuals.

If there is to be an arrest of a monk or a novice, the head monk or the representative of
the relevant religious organisation shall be informed to defrock [such monk or novice] before his
arrest. For an ordained person in any other religion, the head of such religious organisation shall
be informed of the arrest.

For arrest in normal situations, the arrest order along for arrest in normal situations, the
arrest order along with the cause for such arrest shall be declared to the person to be arrested.

In all cases, after the arrest of an accused person, the investigator shall report in writing
to the public prosecutor within twenty-four hours and the taking of testimony from the arrested
person shall be conducted within forty eight hours, together with the forming of an opinion
whether to release[pending sentencing] or to remand [such person].

If an opinion is formed to release [pending sentencing] or to remand an arrested person,
the head of the investigation organisation or the interrogator shall ask the public prosecutor for an
order to release [pending sentencing] or to remand.

After receiving a request for release [pending sentencing] or for an order of remand from

the head of the investigation organisation or the interrogator, the public prosecutor shall decide
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within twenty-four hours Whether to release [pending sentencing] or to remand [the arrested
person].

In the event that it is not the investigator who conducts the arrest, the arrested person
shall be handed over to the investigator immediately. For arrests in remote areas, the arrested
person shall be handed over to the Investigator within seven days from the date of the arrest.

Arrests shall be conducted by using [such] methods and in a manner that are appropriate
to the characteristics of the offence and the person to be arrested.

Beating or torture of the arrested person is prohibited.

Arrest shall, in every case, be notified to the [person’s] family, [and to the] office, organisation, or
enterprise to which the concerned individual is attached within twenty-four hours, and [they shall

also be notified of] his place of detention if it will not hinder the case proceedings.

Law on Criminal Procedure of Lao PDR, NO 01/NA, 15 May 2004, Article 65. Remand

Remand is temporary detention for [the purpose of] investigations91 before a final
decision of the court.

To remand, there must be a written order from the public prosecutor and [such remand]
shall be based on the conditions provided in Article 62 of this law.

Persons remanded shall be detained separately from prisoners and shall be in appropriate
conditions because such persons are regarded as innocent.

The period of remand shall not exceed three months from the date of the issuance of the
order to remand.
If it is deemed necessary to undertake further investigations, the public prosecutor may extend
the period of remand for additional periods of three months at a time according to the request of
the head of the investigation organisation, but the total period of remand shall not exceed three
months for minor offences92 and one year for major offences. If the remand continues beyond
that period and there is insufficient evidence to prosecute [such person] in court, the public
prosecutor shall issue an order to release [such person] immediately and to return lawful

material items that were found on his body to such person in full and in the same

condition by making a record of acknowledgement of receipt.
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The period of remand shall be included when calculating the period of implementation of the

penalty of deprivation of liberty.
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