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Thesis Title Roles of Audit Committee in Listed Company

Author Bhiroonrith Jinarwarn

Degree Master of Law

Advisor Assoc. Prof. Dr. Chalor Wongwattanaphikul

Co-Advisor Lecturer Suthichai Chitvanich
ABSTRACT

Setting up audit committee of company registered in Stock Exchange of Thailand (SET)
originated from the concept of SET requiring companies to have audit committee to act as
mechanism, audit, and making balance to the authority of executive. In order to have efficient audit
committee, regulations in all notice (announcement) listed company will be able to apply or increase
to comply with the condition and type of business in each company, at lease it must go along with
the announcement of SET. In practice, there have been problems concerning the confusion in the
roles of audit committee, especially the duty of that audit committee assigned from company which
may interfere the operation of other organizations. These problems may be due to the lack of laws

that regulate the roles and duty of examination.

Even though law does not include the roles and duty of audit committee Security Exchange
Act Amending (4th amendment) article 281/8 consists of the penalty in case that the audit
committee has violated article 89/25. However, it does not cover the role and all duties of audit
committee and such committee have another duty. Therefore, audit committee’s liability may arise
from other laws as can be observed that the concerning laws concern with penalty in civil and
criminal acts. Thailand nowadays, the punishments are not severe enough, including business

crimes. In comparison, in other countries, especially United States of America ,the law is very strict
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with severe punishment. Thus, law should be enacted or amended to suit the present situations.

In developing law and regulations concerning the duty of audit committee, nevertheless, Ethics and

Good Sense of Human being are needed.

Keywords: Audit committee/Listed company/Enacted
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statements, (b) the entity's compliance with legal and regulatory requirements, (c) the independent
auditors' qualifications and independence, (d) the performance of the entity's internal audit function
and that of the independent auditors and (¢) compensation of company executives (in absence of a

remuneration committee)
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3.3.1 anunanaveamn “anniludase”

ANUMINEURIR1I “Aanudasy”” Tunauynsumudangy 18 1¥anumunevessin
“independent” 1391 “not subject to control by others” 130 “not looking to other for one’s opinion or
guidance in  conduct” dwaniianmaudiiomeaszmalnety WIYNIURTY
muIne ves do oy Tianuminevesdi “anudasy” 1391 “ens 1y dase; Snaumile
aavin, lifendesiu: liodelas, Tlunelaelidessenoueiam, lisoveglutisiulns;
unan, é’ﬁ"lﬂvfﬁﬁ’fwélw“lﬂ, NIIAMINDID AT

ANNHINEVRIM AT LB AT (independence) vosaratiu ludatlszima

ANKNIBUDIAIT Independence  1ULIUDI AICPA  MIATTIUNITATINABUNT VIO

b4
v A

Tagi 17t AICPA fmna3lumana the general standards $091 2 na12136ad
“In all matter relating to the assignment, an independence in mental attitude is to be
maintained by the auditor or auditors” (All Section 220.01)
Feaganumnelavee 188ai “lunansdiiinotesiumsuonnuelilfiany
A3 E0U AasvdourzdeslinadiiindenisSnuinnuddse lumsfiaauaseaeuues
au'l3”
ANUNUIBYDIAIN independence 11119991 the international federation of accountant
Tu guidelines on ethics for professional accountant ‘ﬁi’)ﬂﬂjﬂﬂ the international federation of
accountant VOIANT gam?ﬂﬂuwm&] international standards on auditing ‘)’?Qﬂi @Dﬂquﬁﬂﬁlﬂﬂ

] { o [ | [ 4 .
vsessaniiiionihiueuRedfuiungszilienine N code of professional conduct V09

9
v A

AICPA T@# the international federation of accountant 1Ana1IANNAT ’e)imqu"l%mu
“Integrity, objectivity, and independence”
The auditor should be straight forward and honest in performing professional work. The

auditor must be fair and should not allow prejudice or bias or influence of others to override

39 a v o o v A Aa A [
WIY LIPHIINY, NITUVIUMINMNIUNINITNG INYINVAMUZNITNNITATIVAD, 94.
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objectivity. The auditor should maintain an impartial attitude and both be and appear to be free of any
interest that might be regarded, whatever its actual effect as being incompatible with integrity,
objectivity, and independence. The auditor should be independent in fact and appearance.”
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(g) improved accountability

(1) INDEPENDENT AUDIT COMMITTEE.

(A) ESTABLISHMENT.—each insured depository institution (to which this section applies)
shall have an independent audit committee entirely made up of outside directors who are independent
of management of the institution, and who satisfy any specific requirements the Corporation may

establish.
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““(3) INDEPENDENCE.—

“(A) IN GENERAL.—each member of the audit committee of the issuer shall be a member
of the board of directors of the issuer, and shall otherwise be independent.

“(B) CRITERIA.—in order to be considered to be independent for purposes of this
paragraph, a member of an audit committee of an issuer may not, other than in his or her capacity as a
member of the audit committee, the board of directors, or any other board committee—

(1) accept any consulting, advisory, or other compensatory fee from the issuer; or

““(ii) be an affiliated person of the issuer or any subsidiary thereof.

“(C) EXEMPTION AUTHORITY .—the Commission may exempt from the requirements of
subparagraph (B) a particular relationship with respect to audit committee members, as the
Commission determines appropriate in light of the circumstances.
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¢“58(A) a committee (or equivalent body) established by and amongst the board of directors
of an issuer for the purpose of overseeing the accounting and financial reporting processes of the issuer
and audits of the financial statements of the issuer.
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wenvniunmznssTuMsasaeuiniii lumsliauaamiu wie AufSnudu 9 i
Husase ammihinvesnuunauznssumsus Sndai Tryaja 11 Sarbanes-Oxley Act of 2002
11131 301(5)” ﬁﬂ’ﬂujﬂjﬁ"l%’ﬁﬂff

SEC.301 (5) authority to engage advisers - each audit committee shall have the authority to
engage independent counsel and other advisers, as it determines necessary to carry out its duties.

““(3) DELEGATION AUTHORITY.—The audit committee of an issuer may delegate to 1
or more designated members of the audit committee who are independent directors of the board of
directors, the authority to grant preapprovals required by this subsection. The decisions of any member
to whom authority is delegated under this paragraph to preapprove an activity under this subsection
shall be presented to the full audit committee at each of its scheduled meetings

“(4) APPROVAL OF AUDIT SERVICES FOR OTHER PURPOSES.—In carrying out its
duties under subsection (m)(2), if the audit committee of an issuer approves an audit service within the
scope of the engagement of the auditor, such audit service shall be deemed to have been
preapproved for purposes of this subsection
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¥ U.S. Securities and exchange commission, Public Law 107-204, (30 July 2007), Retrieved
August 8, 2012, from http://www.sec.gov/about/laws/s0a2002.pdf
* Ibid.
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3.5.3.1 A The Penn central case’ - on august 3, 1972, the SEC released its study
regarding the financial collapse of the Penn central company to a special subcommittee on
investigations of the house of representatives. With respect to the role of the directors, the SEC found
that the directors had a passive role in company affairs. They avoided confrontation with management
on issues that were critical to testing the integrity of management and to providing adequate disclosure
to the stockholders. For example, the company’s CFO was involved in a lawsuit that claimed
improper, unlawful conduct in connection with a subsidiary and a private investment club. Although
the board authorized an investigation, it later cancelled the investigation because the CFO threatened
to resign. As a result, the financial management was permitted to operate without any effective review
of control by the board. In particular, the commission noted that the directors have a responsibility
to obtain from management information that is adequate in both “quantity and quality” in order to
discharge their state corporate legal liability. For Example, a new director indicated that “lists of new
equipment did not particularly help him discharge his responsibilities and thus information regarding

the corporate objectives and plans was necessary to do the job” Furthermore, the Commission

< IS 9 = v 0
“ Form 10-K ifusisnumsidlamedeyanenmionnmatlamedeyalusisauilsziil

U
9 4

vosusEmie I aeandesiungumnaieafumsdamedeyamedmvdansnd aiidauloluseazien
¥®4 Form 10-k Any113910 Solomon Lewis D., Jeffrey D. Bauman. Elliott J. Weiss . Selected Corporation
and Partnership Statutes Rules And Forms 1994 edition, (St. Paul , Minn : West Publishing Co., 1994) pp.
957-960.

*' Louise, John & Sons, The audit committee handbook, 4th ed, (Canada: n.p., 2004), 153.
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emphasized the “critical importance” of the directors.” Such independent director’s responsibility as
well as “greater utilization of public and independent directors.” Such independent directors should be
judged on the “reasonableness of their judgment.” Thus the Commission’s findings and conclusions
point toward the need for an advisory committee of outside directors. The audit committee would
fulfill this particular purpose.
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3532 fAa Lum’s, Inc. case’ on april 11, 1974, the SEC obtained a consent injunction

from the U.S. district court against Lum’s, Inc. whereby the registrant “agree not to employ any
manipulative scheme to defraud and not to commit any proxy fraud in connection with future
acquisitions of businesses or business assets.” More specifically, the court ordered that the registrant
had to include this information in its registration or proxy statement:

1. The identity of individuals who control the acquires business

2. Any material consideration to be paid for the acquiring business in addition to the
purchase price

3. Any material information know indicating that the earnings of an acquired

business were affected by the failure of management to maintain proper accounting records and

62 @ J ' Y o_ v a d’d =2 t d' v A
WINT IUNTUTNYDY,  DITNINUQUANINITNA:  ADHIWNUINUATANNIUAAUD

a Jaa v A a @ J
AULNITUNITATIIAOY, MTUNUTUAMTAATUMIVUNG, (ATANNA: UN1I1QYTITUFNTAT, 2546), 34.

o Louise, et al., The audit committee handbook, 153.
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internal controls Furthermore, the registrant had to establish a standing audit committee to review the
accountant’s evaluations of the system of internal controls and to review other casino activities in term
of personnel and security. The court required that the audit committee consist of two or more members
of the board of directors who are not officers or employees of the company. The Lum’s consent
injunction is of particular importance because it was the impetus toward the establishment of a
standing audit committee through court action.

v‘f;m?\ Lum’s Inc . case ﬁy ﬂTﬁulé]}LLﬁﬂ\iﬂ’NMﬁu’j”lﬂiﬂJﬂ”li@i’mﬁﬂﬂﬂ’ﬁﬁ]g
UsznonérvanFnesradosdaudasanuiulyl nazfunssumssasy uazlifumina
w3otheuSmsvesus i wetmiifi lumsaeumuannsiSu tagguaszuumsaugumely
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3533 A SECv. Mattel, Inc. case’ in the Mattel case of SEC v. Mattel,Inc. (October
1, 1974), the Commission sought a consent injunction against the registrant for false financial
reporting. The Commission charged not only that the registrant’s financial statements for 1971 were
overstated by $14 million sales that were subject to customer cancellation but also that pretax income
was overstated by $10.5 million due to inadequate accounting provisions. As a result, the U.S. District
Court ordered Mattel to establish and maintain a financial controls and audit committee whereby three
of the four members must be unaffiliated directors. In particular, the court required that the committee
have these five duties and functions:

1. Review the financial controls and accounting procedures and recommend
improvements to management.

2. Review the quarterly financial statements to determine whether such reports are
in conformity with generally accepted accounting principles.

3. Review all releases and other information to the news media, general public, and
stockholders with respect to the financial condition of the company and approve or disapprove such
dissemination.

4. Review the results of the independent audit examination of the financial
statements.

5. Approve or disapprove any charge of the independent auditors.

o Louise, et al., The audit committee handbook, 155.
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Thus, through a consent injunction against Mattel, it is clearly evident that the SEC continued to rely
more heavily on the independent audit committee to review and monitor the company’s financial
controls, accounting procedures, and financial statements. Also, this particular legal action provided an
initial framework for the duties and functions of the committee. Indeed, the question of what
constitutes proper standards and practices for the committee was emerging through a court settlement;
as a consequence the court was dictating the responsibilities of the audit directors. Such an approach is

further evidenced by the results of the Killearn Properties case.
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6) Af Killearn Properties, Inc.Case” — In the SEC v. Killearn Properties,
Inc.Case (May 1977), the SEC outlined its directives concerning the audit committee as a part of a
consent judgment. The defendants were enjoined from directly or indirectly making use of the mails or
other communication to transmit any prospectus regarding the stock since the prospectus must meet the

requirement of the securities laws. More specifically, the court ordered the defendants to observe the

following policies and practices with to the audit committee:

% Louise, et al., The audit committee handbook, 154-156.
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The board of directors shall continue to maintain an Audit Committee
(Committee) of the Board consisting of at least Three (3) persons who shall be members of the Board
and outside directors of Killearn. The Committee should assume, upon the entering of this Order, the
following duties, functions and responsibilities:

N. It should review the engagement of the independent accountants,
including the scope and general extent of their review, the audit procedures which will be utilized, and
the compensation to be paid.

9. It should review with the independent accountants, and with the
company’s chief financial officer (as well as with other appropriate company personnel) the general
policies and procedures utilized by the company with respect to internal auditing, accounting, and
financial controls. The members of the committee should have at least general familiarity with the
accounting and reporting principles and practices applies by the company in preparing its financial
statements.

1. It should review with the independent accountants, upon completion of
their audit,(a) any report or opinion proposed to be rendered in connection therewith;(b) the
independent accountants’ perceptions of the company’s financial and accounting personnel;(c) the
cooperation which the independent accountants received during the course of their review;(d) the
extent to which the resources of the company were and should be utilized time spent by the outside
auditors;(e) any significant transactions which are not a normal part of company’s business;(f) any
change in accounting principles;(g) all significant adjustments proposed by the auditor;(h) any
recommendations which the independent accountants may have with respect to improving internal
financial controls, choice of accounting principles, or management reporting systems.

3. It should inquire of the appropriate company personnel and the
independent auditors as to any instances of deviations from established codes of conduct of the
company and periodically review such policies.

9. It should meet with the company’s financial staff at least twice a year to
review and discuss with them the scope of internal accounting and auditing procedures then in effect;
and the extent to which recommendations made by the internal staff or by the independent accountants

have been implemented.
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9. It should prepare and present to the company’s board of directors a
report summarizing its recommendation with respect to retention (or discharge) of the independent
accountants for the ensuing year.

. It should have a power to direct and supervise an investigation into any
matter brought to its attention within the scope of its duties (including the power to retain outside
counsel in connection with any such investigation)

In addition, the Audit Committee shall have the following special duties,
functions and responsibilities:

%. review, either by the Committee as a whole or by a designated member,
all releases and other information to be disseminates by Killearn to press madia, the public, or
shareholders of Killearn which concern discloser of financial conditions of and projections of financial
conditions of Killearn and its subsidiaries;

f)l. review of the activities of the officers and directors of Killearn as to
their future dealing with the company and take any action the Committee may deem appropriate with
regard to such activities;

Y. approve any settlement or disposition of any claims or actions from
causes of action arising after the date hereof or any litigation now pending which Killearn may have

against any past or present officers, directors, employees or controlling persons.
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f Companies Act 1985 modified (1.8.2007) section233 Approval and signing of accounts: (1)A
company’s annual accounts shall be approved by the board of directors and signed on behalf of the board by a
director of the company. (5)If annual accounts are approved which do not comply with the requirements of this
Act, every director of the company who is party to their approval and who knows that they do not comply or is
reckless as to whether they comply is guilty of an offence and liable to a fine.

For this purpose every director of the company at the time the accounts are approved shall be
taken to be a party to their approval unless he shows that he took all reasonable steps to prevent their being
approved ﬁ'm lain Gray & Stuart Mansan,The Audit Process: Principles, Practices and Cases 4th Edition,

(section233: Approval and signing of accounts), 151.
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1) Sarbanes-Oxley Section 802: Criminal penalties for influencing US Agency
investigation/proper administration
Section 802(a) of the SOX, 18 U.S.C. § 1519 states:

“Whoever knowingly alters, destroys, mutilates, conceals, covers up, falsifies, or
makes a false entry in any record, document, or tangible object with the intent to impede, obstruct, or
influence the investigation or proper administration of any matter within the jurisdiction of any
department or agency of the United States or any case filed under title 11, or in relation to or
contemplation of any such matter or case, shall be fined under this title, imprisoned not more than 20

years, or both”

" Indiana Legislative Services Agency, Standards of conduct for directors, Retrieved August

11, 2012, from http://www.in.gov/legislative/ic/code/title23/ar1/ch35.html.
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2) Sarbanes-Oxley Section 906: Criminal Penalties for CEO/CFO financial
statement ~certification c‘féuﬂuwaﬂwmmmﬂnﬁm%’u CEO uaz CFO menfiumssusey
MY

§ 1350. Section 906 states: Failure of corporate officers to certify financial
reports

(a) Certification of Periodic Financial Reports.- Each periodic report containing
financial statements filed by an issuer with the Securities Exchange Commission pursuant to section
13(a) or 15(d) of the Securities Exchange Act of 1934 (15 U.S.C. 78m (a) or 780 (d)) shall be
accompanied by Section 802(a) of the SOX a written statement by the chief executive officer and chief
financial officer (or equivalent thereof) of the issuer.

(b) Content.- The statement required under subsection (a) shall certify that the
periodic report containing the financial statements fully complies with the requirements of section
13(a) or 15(d) of the Securities Exchange Act of [1] 1934 (15 U.S.C. 78m or 780 (d)) and that
information contained in the periodic report fairly presents, in all material respects, the financial
condition and results of operations of the issuer.

(c) Criminal Penalties.- Whoever-

(1) certifies any statement as set forth in subsections (a) and (b) of this section
knowing that the periodic report accompanying the statement does not comport with all the
requirements set forth in this section shall be fined not more than $1,000,000 or imprisoned not more
than 10 years, or both; or

(2) willfully certifies any statement as set forth in subsections (a) and (b) of this
section knowing that the periodic report accompanying the statement does not comport with all the
requirements set forth in this section shall be fined not more than $5,000,000, or imprisoned not more

than 20 years, or both.
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3) Sarbanes—Oxley Section 1107: Criminal penalties for retaliation against
whistleblowers Section 1107 of the SOX 18 U.S.C. § 1513(e) states:

“Whoever knowingly, with the intent to retaliate, takes any action harmful to
any person, including interference with the lawful employment or livelihood of any person, for
providing to a law enforcement officer any truthful information relating to the commission or possible
commission of any federal offense, shall be fined under this title, imprisoned not more than 10 years,

or both”
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