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Thesis Title Criminal Justice Power and Administrative Power:

Case Study of Correction Officer’s Function

Author Natee Singhjai

Degree Master of Law
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Co-Advisor Assoc. Prof. Dr. Apirat Petchsiri
ABSTRACT

The objectives of this research is to examine the authorities of correctional officer both under
criminal justice and administrative capacities according to the Penitentiary Act B.E. 2479 (A.D. 1936),
its amendments and related regulations. The thesis approaches the problems by analyze and compare
the Thai state of affairs to the situations under correctional laws and regulations of England, Germany,
France and New South Wales State of Australia regarding the authority of correctional officer. Finally

the thesis proposes that improvement should be made to the Thai correctional laws.

This thesis’s methodology is based on the examination of legal documentary sources.
Documents used in this research include legal codes, legal literatures, law review articles and related
materials both in Thai and English. Data was categorized and analyzed and recommendations are

proposed in conclusion.

This research finds that legal authorities of the Thai correctional officers with regarding to
search and seizure, use of force and weapons for carry out their duties are not well protected when

compare with correctional officers in other study’s target countries. Thai correctional officers do not

(6)



have all the powers, authority, protection and privileges even though they are performing similar

duties.

Thus it recommends that the Penitentiary Act B.E. 2479 be amended to provide appropriate
legal authority and special protection to the correctional officers. Further more independent agencies
(monitoring commissioner) should be established to provide information, service and render effective
monitoring of the using of power by correctional officer to comply with international standard,

objectives of prisoner rehabilitation and ideal criminal justice system.

Keywords: Correction/Criminal justice/Administrative power
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7 Ministry of Justice, About the national offender management service, Retrieved August
21, 2012, from www.justice.gouv.fr/prison-et-reinsertion-10036/la-vie-en-detention-10039/

'™ Prison Act 1952 section 4.-~(1) The Prison Commissioners shall have the general superintendence
of prisons and shall make the contracts and do the other acts necessary for the maintenance of prisons and the
maintenance of prisoners

(2) The Prison Commissioners, by themselves or their officers, shall visit all prisons and
examine the state of buildings, the conduct of officers, the treatment and conduct of prisoners and all other
matters concerning the management of prisons and shall ensure that the provisions of this Act and of any rules
made under this Act are duly complied with.

(3) The Prison Commissioners may exercise all powers and jurisdiction exercisable at

common law, by Act of Parliament, or by charter by visiting justices of a prison.
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" Prison Act 1952 section 6-(1) Rules made under section forty-seven of this Act shall provide
for the constitution, for prisons to which persons may be committed directly by a court, of visiting committees
consisting of justices of the peace appointed at such times, in such of visitors. manner and for such periods as
may be prescribed by the rules, by such courts of quarter sessions for counties or benches of magistrates for
boroughs as the Secretary of State may by order direct.

" Prison Rules 19999 consolidated January 2010 75. — Independent monitoring board

(1) A member of the board of visitors for a prison appointed by the Secretary of State under
section 6(2) of the Prison Act 1952 shall subject to paragraphs (3) and (4) hold office for three years, or such
lesser period as the Secretary of State may appoint. (Explanatory Note to the Prison (Amendment) Rules 2007
(This note is not part of the Order) These Rules amend the Prison Rules 1999 (“the 1999 Rules”). They
provides for the change of name from “boards of visitors” to “independent monitoring boards” in line with
recent amendments to the Prison Act 1952 (c.52) introduces in the Offender Management Act 2007(c.21).

1" They provides for the change of name from “boards of visitors” to “independent monitoring
boards” in line with recent amendments to the Prison Act 1952 (¢.52) introduces in the Offender Management
Act 2007(c.21). (Explanatory Note to the Prison (Amendment) Rules 2007 (This note is not part of the Order)
About the Independent Monitoring Board.

" Prison Act 1952 section 8. Every prison officer while acting as such shall have all the

powers, authority, protection and privileges of a constable.
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" The Prison Rules 1999 Section 47. — Use of force
(1) An officer in dealing with a prisoner shall not use force unnecessarily and, when the
application of force to a prisoner is necessary, no more force than is necessary shall be used.
(2) No officer shall act deliberately in a manner calculated to provoke a prisoner
' Use of Force, HM prison service, prison service order number 1600, (2005), 6-9,
Retrieved August 21, 2012, from http://www.justice.gov.uk/offenders/psos
tse Liebling, A., Prison officers, policing and the use of discretion, Theoretical Criminology, 4,
3(2000, August), Retrieved August 21, 2012, from http://www.observatoriodeseguranca.org/files/police%
20discretion.pdf
"7 Council of Europe, European prison rule, Section 64.1-67.2, Retrieved August 21, 2012,

from https://wed.coe.int/ViewDoc.jsp?id=955747
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"** Prison Act 1952, section 13.-(1). Every prisoner shall be deemed to be in the legal custody of
the governor of the prison.

(2) A prisoner shall be deemed to be in legal custody while he is confined in, or is being
taken to or from, any prison and while he is working, or is for any other reason, outside the prison in the
custody or under the control of an officer of the prison.

"* Prison Act 1952, section 19.-(1). A justice of the peace for any county or borough may at any
time visit any prison in that county or borough and , any prison in which a prisoner is confined in respect of an
offence committed in that county or borough, and may examine the condition of the prison and of the prisoners
and enter in the visitors' book, to be kept by the governor of the prison, any observations on the condition of the
prison or any abuses.

(2) Nothing in the preceding subsection shall authorise a justice of the peace to communicate
with any prisoner except on the subject of his treatment in the prison, or to visit any prisoner under sentence of
death.

(3) The governor of every prison shall bring any entry in the visitors' book to the attention of
the visiting committee or the board of visitors at the next visit.

1% Bailey, S. H., Harris, D. J. & Jones, B. L., Civil liberties: Case and materials, (London:

Buterworths, 1980), 405-406.
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"' Prison Act 1952, Section 5, The Prison Commissioners shall make to the Secretary of State
an annual report on every prison and the Secretary of State shall lay the report before Parliament.

(c) a statement of the punishments inflicted in each prison, and of the offences for which
they.were inflicted, with particulars of every case in which an order for corporal punishment was made and of
the grounds upon which it was made.

192 4 = a d‘ a A Yy o Yy
UIA 1%ﬂ1QJJ Lagnae, Iﬂ‘i\iﬂ]‘iﬂﬂ‘ﬂ]?‘i}ﬂ !‘i@\iﬁ‘ﬂﬁ"llﬂﬂﬁﬂﬂﬂ‘ﬁﬁ]Hﬁﬁl!m%ﬂﬂ@\ﬂ"ﬂﬁlu
AR, 61.
193 d‘ = g
139AUAYINU, 62.
" Prison Act 1952, Section 23. For the purpose of taking a person to or from any prison under
the order of any authority competent to give the order a constable or other officer may act outside the area of his
jurisdictionand shall notwithstanding that he is so acting have all the powers, authority, protection and

privileges of his office
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" Prison Act 1952 Section 41. Any person who contrary to the regulations of a prison conveys
or attempts to convey any letter or any other thing into or out of the prison or to a prisoner or places it
anywhere outside

the prison with intent that it shall come into the possession of a prisoner shall, where he is
not thereby guilty of an offence under either of the two last preceding sections, be liable on summary conviction
to a fine not exceeding ten pounds

" The Prison Rules 1999 70. Prohibited articles

No person shall, without authority, convey into or throw into or deposit in a prison, or convey
or throw out of a prison, or convey to a prisoner, or deposit in any place with intent that it shall come into the
possession of a prisoner, any article whatever. Anything so conveyed, thrown or deposited may be confiscated
by the governor

"7 Prison Act, 1952 Section 16 A and Prison Rule Section 50 and Prisons (Alcohol Testing) Act
1997.

" The Prison Rules 1999 Section 41. — Search

(1) Every prisoner shall be searched when taken into custody by an officer, on his reception
into a prison and subsequently as the governor thinks necessary or as the Secretary of State may direct.

(2) A prisoner shall be searched in as seemly a manner as is consistent with discovering
anything concealed.

(3) No prisoner shall be stripped and searched in the sight of another prisoner, or in the sight

of a person of the opposite sex.
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" The Prison Rules 1999 Section 48. — Temporary confinement

(1) The governor may order a refractory or violent prisoner to be confined temporarily in a
special cell, but a prisoner shall not be so confined as a punishment, or after he has ceased to be refractory or
violent.

(2) A prisoner shall not be confined in a special cell for longer than 24 hours without a
direction in writing given by an officer of the Secretary of State. Such a direction shall state the grounds for the
confinement and the time during which it may continue

** The Prison Rules 1999 62. — General duty of officers
(1) It shall be the duty of every officer to conform to these Rules and the rules and
regulations of the prison, to assist and support the governor in their maintenance and to obey his lawful
instructions.
*' The Prison Rules 1999 51. Offences against discipline
A prisoner is guilty of an offence against discipline if he....
(22) disobeys any lawful order;

(23) disobeys or fails to comply with any rule or regulation applying to him;
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Fulnunazmaithhlsul$lulszinangraneeian, 64-67.
*” The Prison Rules 1999, 11— Requests and complaints
(1) A request or complaint to the governor or independent monitoring board relating to a prisoner's
imprisonment shall be made orally or in writing by the prisoner.
(2) On every day the governor shall hear any requests and complaints that are made to him under paragraph
(.
(3) A written request or complaint under paragraph (1) may be made in confidence.
*® The Prison Rules 1999, 77. — General duties of boards
(1) The independent monitoring board for a prison shall satisfy themselves as to the state of the prison
premises, the administration of the prison and the treatment of the prisoners. The Prison Rules 1999, Section 78. — Particular
duties
(2) The independent monitoring board for a prison and any member of the board shall hear any complaint or
request which a prisoner wishes to make to them or him.
(3) The board shall arrange for the food of the prisoners to be inspected by a member of the board at frequent
intervals.
(4) The board shall inquire into any report made to them, whether or not by a member of the board, that a

prisoner's health, mental or physical, is likely to be injuriously affected by any conditions of his imprisonment
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** The Prison Rules 1999 55B. — Review of adjudicator’s punishment

(1) A reviewer means a Senior District Judge (Chief Magistrate) approved by the Lord
Chancellor for the purposes of conducting a review under this rule or any deputy of such a judge as nominated
by that judge.

** Prison and Probation Ombudsman, Annual figures for complaints 2011, Retrieved July 7,
2012, from http://www.ppo.gov.uk/docs/Annual Figures for Complaints 2011.pdf

7 Ministry of Justice, Administrative court, Retrieved July 7, 2012, from
http://www justice.gov.uk/courts/rcj-rolls-building/administrative-court

** Prison Rule 1999, section 39 Correspondence with legal advisers and courts (6) In this rule,
“court” includes the European Commission of Human Rights, the European Court of Human Rights and the
European Court of Justice; and “illicit enclosure” includes any article possession of which has not been
authorised in accordance with the other provisions of these Rules and any correspondence to or from a person

other than the prisoner concerned, his legal adviser or a court.
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' Crimes Act 1900 No 40 section 60AA Meaning of “law enforcement officer” law
enforcement officer means: (i) governors of correctional centres, correctional officers and probation and parole
officers, within the meaning of the Crimes (Administration of Sentences) Act 1999,

> Law Enforcement (Powers and Responsibilities) Act 2002 No 103 Section 3 Interpretation

(1) In this Act: correctional centre has the same meaning as it has in the Crimes
(Administration of Sentences) Act 1999.

2 Summary Offences Act 1988 —Part 4A - Offences Relating to Places of Detention Section
27DA Inmate use or possession of a mobile phone

(1) An inmate must not, without reasonable excuse (proof of which lies on the inmate), use or
have in his or her possession in a place of detention a mobile phone or any part of it, a mobile phone SIM card
or any part of it, or a mobile phone charger or any part of it.

Maximum penalty: imprisonment for 2 years or 50 penalty units, or both.

(2) In this section, "mobile phone" includes any device that may be used, in whole or in part,
for the purpose of sending or receiving voice or other data over a mobile telephone network, whether or not it
may be used for any other purpose

** Amendment of Crimes (Administration of Sentences) Act 1999 No 93 1182 Amendment of
Crimes (Administration of Sentences) Regulation 2008. Section 112 and 113

*" Fact Sheet Proposed Mobile Phone Jamming Trial at Lithgow p.1-2 Correctional Centre in
NSW it is a crime for an inmate to have a mobile phone in a correctional centre. Mobile phones are prohibited
items for visitors to bring into a correctional centre, Retrieved July 7, 2012, from www.correctiveservice.

nsw.gov.au
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e Summary Offences Act 1988 Part 4 Powers of correctional officers 27F Powers of correctional officers

(1) Power to stop, detain and search persons A correctional officer may stop, detain and search a person, and

anything in the possession of or under the control of a person, if:

(a) the person is in or in the immediate vicinity of a place of detention, and

(b) the correctional officer suspects on reasonable grounds that the person has in his or her possession or
under his or her control anything that has been used, is being used or is intended to be used in or in connection with the
commission of an offence under this Part.

(2) Power to stop, detain and search vehicles A correctional officer may stop, detain and search a vehicle that
is in or in the immediate vicinity of a place of detention if the correctional officer suspects on reasonable grounds that:

(a) the vehicle contains anything that has been used, is being used or is intended to be used in or in
connection with the commission of an offence under this Part, or

(b) the vehicle has been used, is being used or is intended to be used in or in connection with the
commission of an offence under this Part.

(3) Power to detain for purpose of search by police A correctional officer who stops and detains a person or a
vehicle under this section (whether or not the correctional officer searches the person or vehicle) may request a police officer to
conduct a search or a further search of the person or vehicle, and may detain the person or vehicle while waiting for the arrival of a
police officer at the place where the person or vehicle is being detained for the police officer to conduct the search.

(4) Request to police to be made as soon as practicable A request to a police officer under subsection (3)
must be made as soon as practicable after the correctional officer stops and detains the person or vehicle, or searches the person or
vehicle.

(5) Power of correctional officer to seize things A correctional officer may seize all or part of a thing that the
correctional officer suspects on reasonable grounds may provide evidence of the commission of an offence under this Part found
as a result of a search under this section.

(6) Power to arrest In respect of any offence under this Part, the powers of arrest of a police officer may be
exercised by a correctional officer.

(7) Arrested person to be taken to police or to authorised officer (within the meaning of the Law Enforcement
(Powers and Responsibilities) Act 2002) A correctional officer who arrests a person under this section must, as soon as
practicable, take the person, and any property found on the person:

(a) to a police officer, or
(b) before an authorised officer (within the meaning of the Law Enforcement (Powers and Responsibilities)
Act 2002 ) to be dealt with according to law.
(8) Nothing in this section prevents the powers that may be exercised in relation to a person from being

exercised in relation to a correctional officer.
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!%11’71“7]11!11’]@]5’]14 611’7WN’IUﬂ'J’IlIi'ﬁJﬂQLﬁ]’]ﬂu’lﬂiW%‘ﬂﬂ!"ﬂﬂ'}ﬂ f14 Law Enforcement (Powers

and Responsibilities) Act 2002

2 Summary Offences Act 1988 Part 4 Powers of correctional officers 271 Use of reasonable
force In exercising a function under this Part, a correctional officer may use such force as is reasonably
necessary to exercise the function

2 Summary Offences Act 1988 - Part 4 Powers of correctional officers SECT 27J Safeguards

2 Summary Offences Act 1988 - Part 4 Powers of correctional officers SECT 27L Part does not
derogate from other powers 27L Part does not derogate from other powers

(1) Nothing in this Part limits any powers, authorities, duties or functions that correctional
officers or police officers may have apart from this Part.

(2) In particular, the fact that a police officer or correctional officer conducts a search of a
person under this Part does not prevent the police officer or correctional officer from exercising, whether during
or after the search, any other powers of search or seizure that the police officer or correctional officer may have.

(3) Nothing in this Part limits any power under the Crimes (Administration of Sentences)
Act 1999 or any other law for a person to conduct a search of an inmate, a correctional officer, a non-
correctional member of staff or any other person, or a vehicle.

" Amendment of Crimes (Administration of Sentences) Act 1999 Section 39 (7) Powers of
arrest in this section: (7) “authorised officer” has the same meaning as it has in the Law Enforcement (Powers

and Responsibilities) Act 2002.
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! Amendment of Crimes (Administration of Sentences) Regulation 2008 Section 43 Searching
of inmates
(1) A correctional officer may search (including strip-search) an inmate at such times as the
general manager directs and at such other times as the correctional officer considers appropriate.
(2) Except in the case of an emergency, an inmate must not be strip-searched by or in the
presence of a person of the opposite sex.
(3) The searching of an inmate must be conducted with due regard to dignity and self-respect
and in as seemly a manner as is consistent with the conduct of an effective search.
(4) An inmate must not resist or impede the conduct of a search carried out under this clause.
Note. Failure by an inmate to comply with the requirements of this subclause is a correctional
centre offence.
(5) In this clause, strip-search means a search of a person or of articles in the possession of a
person that may include:
(a) requiring the person to remove all of his or her clothes, and
(b) an examination of the person’s body (but not of the person’s body cavities) and of
those clothes.
2 Summary Offences Act 1988- Section Part 4 Powers of correctional officers 27N No
personal liability for person conducting search under direction of correctional officer
* Amendment of Crimes (Administration of Sentences) Regulation 2008 Section 121 Use of

force in dealing with inmates

** Standard guidelines for corrections in Australia Use of force 5.40 A prison officer may, where necessary, use reasonable
force to compel a prisoner to obey a lawful order given by the prison officer. Where such force is used the prison officer must report the fact to
the Manager of the prison. Retrieved August 14, 2012, from http:/www.aic.gov.au/criminal_justice system/corrections/reform/standards/aust-

stand 1996.aspx
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*» Amendment of Crimes (Administration of Sentences) Act 1999, Section 106A -106E
% Amendment of Crimes (Administration of Sentences) Regulation 2008, Section 147 Breath
testing
(1) On forming a suspicion that an inmate has recently consumed or is under the influence of
alcohol or any other intoxicating substance, a correctional officer or other person having supervision of the
inmate may require the inmate to undergo a breath test.
(2) An inmate must not refuse or fail to comply with a requirement under this clause.
Note. Failure by an inmate to comply with the requirements of this subclause is a correctional
centre offence.
" Amendment of Crimes (Administration of Sentences) Regulation 2008, section 154
Prohibited punishments
(1) An inmate must not:
(a) be put in a dark cell, or under mechanical restraint, as a punishment, or
(b) be subjected to:
(1) solitary confinement, or
(ii) corporal punishment, or
(iii) torture, or
(iv) cruel, inhumane or degrading treatment, or
(c) be subjected to any other punishment or treatment that may reasonably be expected to
adversely affect the inmate’s physical or mental health.
(2) For the purposes of sub clause (1) (b) (i):
(a) segregating an inmate from other inmates under section 10 of the Act, and
(b) confining an inmate to cell in accordance with an order under section 53 or 56 of the
Act, and
(c) keeping an inmate separate from other inmates under this Regulation, and
(d) keeping an inmate alone in a cell, where a nursing officer considers that it is desirable

in the interest of the inmate’s health to do so, are not solitary confinement.
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" Amendment of Crimes (Administration of Sentences) Regulation 2008, Section 160

Complaints to Minister or Commissioner

** Standard guidelines for corrections in Australia: 1996 Requests and complaints
»" Amendment of Crimes (Administration of Sentences) Regulation 2008 Section 251
Compliance with Commissioner’s instructions and general manager’s directions
»' Amendment of Crimes (Administration of Sentences) Regulation 2008, Section 290
Disciplinary action nothing in this Part limits any disciplinary action that may be taken under the Public Sector
Employment and Management Act 2002 in respect of a member of correctional staff.

* Amendment of Crimes (Administration of Sentences) Act 1999 Section 229 Powers of

Judges and Magistrates to visit and examine Any Judge of the Supreme Court or District Court, and any

Magistrate, may at any time visit and examine any correctional complex or correctional centre.
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> Amendment of Crimes (Administration of Sentences) Regulation 2008 Section 156

Complaints and inquiries

> Amendment of Crimes (Administration of Sentences) Regulation 2008 159 Requests to
Minister, Commissioner or Official Visitors and Section 160 Complaints to Minister or Commissioner

** Ombudsman Act 1974 No 68 12 Right to complain and anyone can make a complaint to the
Ombudsman. If you do not want to complain yourself, you can ask someone else (for example: a relative,
friend, advocate, solicitor or welfare worker) to complain on your behalf. A Member of Parliament can also
make a complaint for you, Retrieved July 31, 2012, from http://www.ombo.nsw.gov.au/complaints/making-a-
complaint/

26 Operations Procedures Manual, Section 8 - Legal and Administrative Matters, Section 8.28
ombudsman, Offender Management & Operations Documents P.3-4 (from www.correctionservice.nsw.gov.au)

*7 Ombudsman NSW, What you cannot complain about to us, Ombudsman Act 1974 No
68, Retrieved July 31, 2012, from http://www.ombo.nsw.gov.au/complaints/making-a-complaint

% Amendment of The Crimes (Administration of Sentences) Regulation 2008 section 6 (c)
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1) é}fﬁiu%ﬂm’i%}ﬂﬂﬁéﬂﬁjmﬁEJL! ANBUYHITULAZAULNTTUNT IR
Tomeed1un ey (Director of Complaint Handling)

2) MIVTMINVAYHIGLNTININY (Prisoner’s Legal Service Legal Aid
Commission of NSW)

3) @nudINIMNAIT0U NSW Council for Civil Liberteis
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* Prison Act 1976 Section 156 THIRD TITLE Internal Structure of Penal Institutions Section
156 Head of the Institution

(1) For each penal institution an administrative-service officer shall be appointed full-time
Head of the Institution. If there are special reasons, an institution may be headed by a higher intermediate-grade
officer.

(2) The Head of the Institution shall represent the institution vis-a-vis the outside world. He
shall be responsible for the entire penal regime in the institution, unless certain functions have been transferred
to, and are the responsibility of, other prison staff or are a matter of their joint responsibility.

(3) The power to order a search in accordance with Section 84 (2), the special precautions in
accordance with Section 88, and the disciplinary measures in accordance with Section 103, may be delegated
only with the consent of the supervisory authority.

*** Prison Act 1976 Objectives of Execution Section 2 Objectives of Execution By serving his
prison sentence the prisoner shall be enabled in future to lead a life in social responsibility without committing
criminal offences (objective of treatment). The execution of the prison sentence shall also serve to protect the
general public from further criminal offences..

*! Prison Act 1976 eleventh title Security and Order Section 82 Conduct

(1) The prisoner shall obey the Institution Rules regarding the timetable (working hours,
leisure time, and night's rest). He shall not disturb orderly community life by his behaviour towards the
institution staff, co-prisoners and other persons.

(2) The prisoner shall obey orders from the institution staff even if he feels aggrieved by

them. He shall not leave an area allocated to him without permission.
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** Prison Act 1976 eleventh title Security and Order Section 84 Search
** Prison Act 1976 eleventh title Security and Order Section 85 Safe Custody A prisoner may
be transferred to an institution more suitable for his safe custody if there is increased danger of his escaping or
if his behavior or condition constitutes in any other way a danger to security or order in the institution
** Prison Act 1976 Section 87 Right to Apprehend
(1) A prisoner who has escaped or otherwise remains outside the penal institution without
permission may be apprehended by the prison authorities, or upon their instructions, and be returned to the
institution.
(2) Data collected in accordance with Section 86 (1) and collected in accordance with
Sections 86a and 179 and necessary for identification or apprehension may be transmitted to the enforcement
and criminal prosecution authorities if this is necessary for purposes of search and apprehension of the prisoner
who has escaped or is otherwise outside the institution without authorisation. 87
** Prison Act 1976 eleventh title Security and Order Section 88 Special Precautions
* Prison Act 1976 eleventh title Security and Order Section 89 Solitary Confinement

*7 Prison Act 1976 eleventh title Security and Order Section 91 Orders for Special Precautions
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" Prison Act 1976 eleventh title Direct Coercion Section 94 General Conditions

(1) The staff of penal institutions shall be permitted to use direct coercion where they are
lawfully carrying out penal measures or precautions and the object aimed at thereby cannot be achieved in any
other means.

(2) Direct coercion against persons other than prisoners may be used where such persons
undertake to free prisoners or to unlawfully enter the institution premises, or where they are found on such
premises without permission.

(3) The right to use direct coercion as established in other provisions shall not be prejudiced.

** Prison Act 1976 twelfth title Direct Coercion Section 95 Definitions

(1) Direct coercion shall mean the effect on persons or property by physical force, its aids
and by arms.

(2) Physical force shall mean any direct physical effect on persons or property.

(3) Aids of physical force shall mean in particular shackles.

(4) Weapons shall mean the officially permitted side-arms and firearms, as well as irritants.

*** Prison Act 1976 twelfth title Direct Coercion Section 98 Warning; A warning shall be given
prior to the application of direct coercion. Such warning may be dispensed with only where the circumstances
do not allow it to be given, or where direct coercion must be used immediately in order to prevent an unlawful

act which would constitute a criminal offence, or to avert imminent danger



92

9. sl lunmsenysiiu™ wldldaediomasnsonluiunanie

9 ' 3 1 Y A Y = A 1 9 0 a A 9
AVLHAAUNUU ﬂ@uﬂ”lﬁGl‘b"é)1}‘]5‘IJL!%3GI’leJﬂﬁmﬂua’NWuT@W%ﬂﬁ%ﬂﬂﬂﬂﬂTﬁNmt’]u ﬂﬁﬁlflf

o175 I lilimadeuarnihldnszi Idiedumsauainiiedossunduasieluiligiui

9
~

s aa o A9 o a 9 252 A 9 9y IS
uapI Moz Ia wennnldildemruaeylumslye1ys” Aeniunslye1ysiuly
AYY w Ao o ooy o 2 g A & A
nsaifdetusousullavavnil udu venviniiu nidluldarmenlunali wu iile
9 9 o i A )
Adeete liee11190195 N30T WAULNAN
) [ o d‘ L% o Y d‘ = [ = 1A 4‘
10. dwsug e luzosveseuiy vz ldneiiielinduasiedanniia e
[ @ 1 a A 9 C2Y I Y3 1 A
Hlosiuguninuazouis msasrasanieTag ligusew ez 14nsieruez 14 1Anaeriie
o3| o o J 9 o w g ag;l 253
Wuirdannduazmelamsmivguaveummndmniy
9o Y o
3.2.1.2 wWansznuanmslgsisveudminay
A G o 9 Yya A = Y
eanInngruefeay Inyvealszmeameesiumums lianiuazian iy
ddosdann Taeliddeis1dsuansuazaiaanmsais 9 milousumsldiianouen wu
Yq ¥ ¥ ¢ a 1w a A A 4 Y A Y
nM3 1A 15 Insdmin msdadenunuiendy msliniesneuiunesuazgilnsel lof 1Wudu

4
aziumnms g8 nmveudminnunsznudednsuaziadnmvesddneiadd gAosigon

U

b4
v A

PN

=A)

an

0

! Prison Act 1976 twelfth title Direct Coercion Section 99 General Provisions for the Use of
Firearms

*? Prison Act 1976 twelfth title Direct Coercion Section 100 Special Provisions for the Use of
Firearms

** Prison Act 1976 twelfth title Direct Coercion Section 101 Coercive Measures in the Field of
Medical Care

*** Prison Act 1976 eighth title Leisure Activities Section 67-70
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** Prison Act 1976 Section 29 Monitoring of Correspondence (2) The prisoner's letters to
Parliamentary bodies of the Federation and of the Lander and to the members thereof shall likewise not be
monitored, provided that the letters are addressed to such Parliamentary bodies and properly show the sender.
The same shall apply to letters to the European Parliament and its members, the European Court of Human
Rights, the European Commission for Human Rights, the European Committee for the Prevention of Torture
and Inhuman or Degrading Treatment or Punishment and the Data Protection Commissioners of the Federation
and the Lénder. Letters from the agencies named in the first and second sentences addressed to the prisoner
shall not be monitored if the identity of the sender can be ascertained free of doubt

* Prison Act 1976 section 109 Application for a Court Ruling

*7 Prison Act 1976 Section 110 Competence: Competence to deal with the application shall be
vested in that Penal Execution Chamber in whose district the prison authority concerned has its seat. By the
decision made in prior administrative proceedings in accordance with Section 109 (3) the competences of the
Penal Execution Chamber shall not be changed.

*** Prison Act 1976 Section Section 115 Court Ruling
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** Prison Act 1976 Section 93 Compensation for Expenditure
(1) The prisoner shall be obliged to compensate the prison authority for any expenditure
caused by him through intentional or grossly negligent self-injury or injury toanother prisoner. Claims under
other statutory provisions shall not be prejudiced.
(2) Where such claims are asserted also that portion of the house money (Section 47) which
exceeds three times the daily rate of the basic remuneration inaccordance with Section 43 (2) may be used.
(3) The claims referred to in subsection (1) may be brought before the ordinary courts.
(4) Set-off or enforcement of the claims referred to in subsection (1) shall be waived where
this would hamper the prisoner's treatment or integration.
** Prison Act 1976 Section 102 Conditions
(1) Where a prisoner culpably violates any of the obligations imposed on him by, or in
pursuance of this Act, the Head of the Institution may order that disciplinary action be taken against him.
(2) Disciplinary action shall be dispensed with if it is sufficient to give the prisoner a
caution.
(3) Disciplinary action shall also be permissible where criminal proceedings or proceedings
concerning an administrative fine are instituted on account of the same misconduct.
*ausad Ty uazane, ﬂmmmsﬁn‘ymﬁuauymﬁmamﬁ%’mém Ay

IdlumsimuarulnsrezmsinldSuldlulssanangnuneean, 11e.
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* Prison Act 1976 foreteenth title Legal Remedies Section 108 Right to Complain
** Prison Act 1976 Section 162-165
*** Prison Act 1976 thirteenth title Disciplinary Action Section 106,107
** Prison Act 1976 Section 164 Powers
(1) The members of the Advisory Council shall have powers, in particular, to accept requests,
suggestions and complaints. They shall be allowed to gather information on accommodation, occupation,
vocational training, food, medical services and treatment, as well as to inspect the institution and its facilities.
(2) The members of the Advisory Council shall be allowed to visit the prisoners and detainees
in their rooms. Interviews and correspondence shall not be supervised.
*® The Code of Criminal Procedure NO. 2009-1436 of 24 November 2009 prison (1), Retrieved,
December 15, 2012, from http://legislationline.org/download/action/download/id/ 1674/file/848f4569851¢2ea

7eabfb2ffcd70.htm/preview
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** France Prison Service, Living in detention: Handbook for new inmates, 4th ed., (Paris:
Ministry of Justice, 2009), 8-51.

** Code of criminal procedure of France no. 2000-516, article 242, Retrieved August 22,
2012, from http://www.legifrance.gouv.fr/

0 Lawn® 2009-1436 prison section 1: terms of exercise of missions of prison personnel article
16, Retrieved August 23, 2012, from http://www.legifrance.gouv.fr/affichTexte

"' Code of Criminal Procedure of France No. 2000-516. Article 251-1.
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2 Law n © 2009-1436 prison section 1: terms of exercise of missions of prison personnel Article
12 Learn more about this article ...
 Law n ° 2009-1436 prison section 1: terms of exercise of missions of prison personnel Article
16
I. - Protection of the State enjoyed officials of the prison under Article 11 of Law n © 83-
634 of 13 July 1983 concerning the rights and obligations of officials covers the damages they incur during or
as a result of their duties.It is extended to their children, their direct ancestors, their spouses, domestic partners
or persons to whom they are bound by a civil solidarity pact when, because the functions of these agents, they
are victims of threats, violence, assault , insults, defamation or insults.
II. - In the first paragraph I of Article 112 of Law No. 2003-239 of 18 March 2003 on
internal security, the words "the officers of the prison," are deleted
™ Law n ° 2009-1436 prison section 8: terms of exercise of missions of prison personnel
Article 57 Searches must be justified by the presumption of an offense or the risk that the behavior of inmates
poses to the safety of persons and the maintenance of good order in the establishment. Their nature and
frequency are strictly tailored to the needs and personality of detainees.
Strip searches are only possible if the frisk searches or the use of electronic detection means are
insufficient.
Investigations internal body are prohibited, except imperative especially motivated. They can
then be performed by a physician not engaged in the prison and required for this purpose by the judicial

authority.
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*" Code of Criminal Procedure Article 725.

" Ibid., Article 726.

*" Law n ° 2009-1436 prison Article 91.

7 Kazemian, L. & Andersson, C., The French prison system: Research and evaluation
center, college of criminal justice, 7, Retrieved August 21, 2012, from www.justice.guov.fr

" Law n ° 2009-1436 prison section 1: terms of exercise of missions of prison personnel Article
14 Learn more about this article . . . .

20 Ministry of Justice, French legal system: Sentence application and the prison system, 15-
16, Retrieved August 21, 2012, from www.justice.gouv.fr

" Tbid., 15-16.

 Law n © 2009-1436 prison, Article 10.
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** Code of Criminal Procedure, Article 720-1-A.
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s BIYBY LIS INANA, ﬂ]ﬂ%ﬂ1ﬂﬂ§]‘ﬁ3ﬂﬂ‘ﬂﬂﬂ\1ﬁ1ﬁﬂﬂﬂiﬂﬂ!!ﬁg'f]ﬁ'ﬂ‘iniQﬂﬂﬂﬂﬂﬂii’)ﬂ, 35-36.
. Ministry of Justice, Administrative court, Retrieved August 12, 2012, from
http://www justice.gov.uk/courts/rcj-rolls-building/administrative-court
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7 Prison Act 1976 Section 110 Competence: Competence to deal with the application shall be
vested in that Penal Execution Chamber in whose district the prison authority concerned has its seat. By the
decision made in prior administrative proceedings in accordance with Section 109 (3) the competences of the
Penal Execution Chamber shall not be changed.

** Prison Act 1976 Section 114 Suspension of a Measure

(1) The application for a court ruling shall not have any deferring effect.

(2) The court may suspend the execution of the contested measure if a danger exists that the
realisation of a right of the applicant's may be thwarted or seriously impaired, and if this is not barred by a
superior interest in immediate execution. The court may also make an interim injunction; Section 123 (1) of the
Administrative Court Rules shall apply mutatis mutandis. The decisions shall not be subject to appeal; they may
be modified or set aside by the court at any time.

** Prison Act 1976 Section 93 Compensation for Expenditure

(1) The prisoner shall be obliged to compensate the prison authority for any expenditure
caused by him through intentional or grossly negligent self-injury or injury to another prisoner. Claims under
other statutory provisions shall not be prejudiced.

(2) Where such claims are asserted also that portion of the house money (Section 47) which
exceeds three times the daily rate of the basic remuneration in accordance with Section 43 (2) may be used.

(3) The claims referred to in subsection (1) may be brought before the ordinary courts.

(4) Set-off or enforcement of the claims referred to in subsection (1) shall be waived where
this would hamper the prisoner's treatment or integration.

290 o o & o a VY ada =
BIYFY LAWANA, ﬂ1’0ﬁ‘ﬂ1ﬂﬂ§]ﬁ3~l]ﬂﬁ]ﬂﬂx‘lﬁ]ﬂﬂﬂﬂiﬂﬂ!!ax?lﬁ‘l/‘l"lﬂiilﬂﬂﬂ‘l]ﬂﬂiﬂﬂ, 38.
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*! Prison Act 1976, Section 116 Appeal (3).

* Prison Act 1976, Section 117 Competence for the Appeal Jurisdiction to rule on the appeal
shall be vested in a Criminal Division of the Higher Regional Court in whose district the Penal Execution
Chamber has its seat

** The Australian Institute of Criminology, Overview of Australian justice and prison
systems, Retrieved August 11, 2012, from http://aic.gov.auw/library _content/ catalogue.aspx?id=271210

* The Australian Institute of Criminology, New South Wales v Bujdoso, Retrieved August 11,
2012, from http://aic.gov.au/library content/catalogue.aspx?id=271210

i Ministry of Justice, The French legal system, 7-8, (2011), Retrieved August 11, 2012, from

www. justice.guov.fr
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* Standard Minimum Rules for the Treatment of Prisoners Inspection 55. There shall be a
regular inspection of penal institutions and services by qualified andexperienced inspectors appointed by a
competent authority. Their task shall be in particular toensure that these institutions are administered in
accordance with existing laws and regulations and with a view to bringing about the objectives of penal and
correctional services.
* Prison Act 1976 Section 164 Powers
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(2) The members of the Advisory Council shall be allowed to visit the prisoners and detainees
in their rooms. Interviews and correspondence shall not be supervised.
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% 54, (1) Officers of the institutions shall not, in their relations with the prisoners, use force
except in self-defence or in cases of attempted escape, or active or passive physical resistance to an order based
on law or regulations. Officers who have recourse to force must use no more than is strictly necessary and must
report the incident immediately to the director of the institution.

(2) Prison officers shall be given special physical training to enable them to restrain
aggressive prisoners.

(3) Except in special circumstances, staff performing duties which bring them into direct
contact with prisoners should not be armed. Furthermore, staff should in no circumstances be provided with

arms unless they have been trained in their use.
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